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DEPARTMENT  OF  ENERGY 
10  CFR  Ch.  II 

Administrative  Procedures  and 
Sanctions;  1980  Interpretations  of  the 
Generai  Counsel 

agency:  Department  of  Energy. 

ACTION:  Notice  of  interpretations. 

summary:  Attached  are  interpretations 
and  a  response  to  a  petition  for 
reconsideration  issued  by  the  Office  of 
General  Counsel  of  the  Department  of 
Energy  (DOE)  during  the  period 
November  1, 1980  through  November  30, 
1980. 

Appendix  C  identifies  those  requests 
for  interpretation  which  have  been 
dismissed  during  the  same  period. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Stubbs,  Office  of  General 
Counsel,  Department  of  Energy.  1000 
Independence  Avenue,  SW.,  Room 
5E052.  Washington,  D.C.  20585,  (202) 
252-2931. 

SUPPLEMENTARY  INFORMATION: 

Interpretations  issued  by  the  DOE  are 
published  in  the  Federal  Register  in 
accordance  with  the  editorial  and 
classihcation  criteria  set  forth  in  42  FR 
7923  (February  8. 1977),  as  modified  in 
42  FR  46270  (September  15. 1977). 


Interpretation  1980—42 

To; 

Associated  Electric  Cooperative 
Deseret  Generation  &  Transmission 
Co-operative 
Detroit  Edison  Company 
Public  Service  Electric  and  Gas 
Company 

Sunflower  Electric  Cooperative,  Inc. 
Western  Farmers  Electric  Cooperative 
Statute  and  Regulation  Interpreted: 
Powerplant  and  Industrial  Fuel  Use 
Act  of  1978,  §  103(a)(7)(A),  (a)(10). 
(a)(15),  10  CFR  500.2(a) 

Code:  GCW — FU — ^Auxiliary  Units, 
Electric  Powerplant,  Major  Fuel¬ 
burning  Installation,  Primary  Energy 
Source 


These  interpretations  depend  for  their 
authority  on  the  accuracy  of  the  factual 
statement  used  as  a  basis  for  the 
interpretation  and  may  be  rescinded  or 
modified  at  any  time.  Only  the  persons 
to  whom  interpretations  arT addressed 
and  other  persons  upon  whom 
interpretations  are  served  are  entitled  to 
rely  on  them.  An  interpretation  is 
modified  by  a  subsequent  amendment  to 
the  regulation  or  ruling  interpreted 
thereby  to  the  extent  that  the 
interpretation  is  inconsistent  with  the 
amended  regulation  or  ruling.  The 
interpretations  published  below  are  not 
subject  to  administrative  appeal. 

The  response  to  the  petition  for 
reconsideration  published  herein  have 
been  issued  in  accordance  with  the 
provisions  set  forth  in  10  CFR  205.85(f). 

It  should  be  emphasized  that  the 
reconsideration  procedure  is  not  the 
equivalent  of  an  administrative  appeal, 
but  merely  provides  a  mechanism  to 
insure  that  no  inadvertent  errors  are 
made  which  affect  the  validity  of  the 
interpretation. 

Issued  in  Washington,  D.C.,  December  10, 
1980. 

Lona  L.  Feldman, 

Acting  Assistant  General  Counsel  for 
Interpretations  and  Rulings. 


Facts 

Associated  Electric  Cooperative 
(Associated  Electric),  Deseret 
Generation  &  Transmission  Co¬ 
operative  (Deseret),  Detroit  Edison  Co. 
(Detroit  Edison),  Public  Service  Electric 
and  Gas  Co.  (Public  Service),  Sunflower 
Electric  Cooperative  (Sunflower),  and 
Western  Farmers  Electric  Cooperative 
(Western  Farmers)  operate  electric 
generating  facilities  which  are  defined 
as  electric  powerplants  under  the 
provisions  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  (FUA),  42 
U.S.C.  8301  et  seq..  Pub.  L.  No.  95-620 
(November  9, 1978).  As  a  result,  each 
firm  is  subject  to  the  prohibitions 
against  the  use  of  petroleum  and  natural 


gas  contained  in  the  FUA. 

Associated  Electric  operates  the 
Thomas  Hill  Generating  Station  and  is 
constructing  a  new  Unit  No.  3  at  the 
Thomas  Hill  site.  Unit  No.  3  will  be  a 
670  megawatt  coal-fired  steam  electric 
powerplant  accompanied  by  two 
auxiliary  oil-fired  package  boilers  * 
which  were  contracted  for  on  November 
30, 1978.  Each  of  the  two  auxiliary 
boilers  serving  Unit  No.  3  has  a 
maximum  fuel  heat  input  rate  of  158 
million  Btu’s  per  hour.  The  two  auxiliary 
units  will  be  used  as  follows:  to  preheat 
air  used  for  combustion  in  Unit  No.  3 
during  startup  and  during  low  load 
operation  (if  required),  to  provide 
startup  steam  for  the  feed  pump  turbine 
driver  of  Unit  No.  3,  to  warm  condensate 
during  Unit  No.  3’s  startup,  and  to  heat 
the  building  (only  when  Unit  No.  3  and 
existing  Units  1  and  2  are  out  of  service 
and  cannot  provide  the  steam  to  heat 
the  building).  Associated  Electric 
projects  that  the  sum  of  the  fuel  oil  used 
during  startup  in  Unit  No.  3  and  in  the 
two  auxiliary  boilers  will  not  exceed 
five  percent  of  Unit  No.  3’s  annual  Btu 
input. 

Deseret  is  currently  designing  a  new 
400  megawatt  coal-fired  steam  electric 
generating  station  in  eastern  Utah 
known  as  Bonanza  Station.  Construction 
is  scheduled  to  begin  in  March  1981,  and 
commercial  operation  is  scheduled  to 
begin  in  December  1984.  Bonanza 
Station  is  designed  to  operate  with  the 
assistance  of  an  auxiliary  oil-fired 
package  boiler  with  a  maximum  fuel 
heat  input  rate  of  191  million  Btu’s  per 
hour.  The  auxiliary  boiler  will  be  used  to 
provide  stand  by  startup  for  the  coal- 
fired  boiler  if  the  main  boiler  feed  pump 
is  out  of  service  and  to  provide  standby 
building  heat  if  the  coal-fired  boiler  is 
out  of  service.  Deseret  estimates  that  the 
oil  used  by  the  auxiliary  boiler  will  not 
exceed  fifteen  percent  of  the  total 
annual  heat  input  of  both  the  auxiliary 
and  the  main  coal-fired  unit. 

Detroit  Edison  will  operate  the  new 
Belle  River  electric  power  facility.  The 
Belle  River  facility  consists  of  two  650 
megawatt  coal-fired  powerplants.  These 
powerplants  are  designed  to  operate 
with  the  assistance  of  two  auxiliary 
boilers.  Each  of  the  two  auxiliary  boilers 


*  The  term  "auxiliary  boiler”  or  "auxiliary  unit"  is 
widely  used  by  electric  powerplant  operators  to 
describe  units  designed  to  produce  steam  or 
otherwise  to  perform  ignition,  testing,  control  and 
other  functions  for  units  that  are  electric 
powerplants.  which  in  turn  perform  the  function  of 
primary  energy  production  by  producing  electric 
power  for  sale  or  exchange. 


Appendix  A — Interpretations 


Category 


1960-42 .  Associated  Electric  Cooperative .  Nov.  10...  RJA _ _ _ _ _ _  A-556 


1980-43. . . 

1980-44 . . 

1980-45 . . 

1980-46 . 

1980-47 . 


Deseret  Generation  &  Transmission  Cooperative . . . . . .  A-593 

Detroit  Edison  Company . . . . . . .  A-548 

Public  Service  Electric  and  Gas  Company . . . . . .  A-481 

Sunflower  Electric  Cooperative.  Inc . . . .  . . . . . .  A-606 

Western  Farmers  Electric  Cooperativd . . . . . . . . . _...  A-597 

_ _ ...  Cities  Service  Company . Nov.  13...  Aliocation  and  price.  A-565 

_ _  Basin,  Inc.  and  St.  Joe  Petroleum  Corporation .  Nov.  14...  Allocation  . . A-4S9 

. .  Robert  A.  Henderson,  el  al . . . Nov.  14...  Allocation  . .  A-576 

— ..  State  of  Alaska .  Nov.  25...  Price . - .  A-409 

_  Master  Contracting  Stevedore  Association .  Nov.  26...  Allocation ...... _  A-562 
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has  a  maximum  fuel  heat  input  of 
215,110,000  Btu’s  per  hour.  The  auxiliary 
boilers  will  be  used  to  supply  steam  for 
starting  the  main  boiler  and  to  provide 
steam  during  emergency  situations  for 
the  prevention  of  equipment  damage 
when  the  main  boiler  is  not  operating. 
Detroit  Edison  estimates  that  the  fuel 
consumed  by  the  auxiliary  boilers 
represents  approximately  .03  percent  of 
the  annua!  Btu  heat  input  of  the  Belle 
River  facility. 

Public  Service  owns  and  operates  the 
Hudson  Generating  Station.  The  Hudson 
Generating  Station  consists  of  the 
Hudson  No.  1  Unit,  which  is  a  383 
megawatt  oil-fired  unit  with  natural  gas 
capability,  and  the  Hudson  No.  2  Unit, 
which  is  a  600  megawatt  coal-fired  unit 
with  both  natural  gas  and  oil  capability. 
Both  units  are  presently  served  by  oil- 
fired  auxiliary  boilers,  known  as  the 
Marion  Boilers.  Public  Service  plans  to 
replace  the  Marion  Boilers  with  three 
identical,  new,  more  efficient,  oil-fired 
auxiliary  boilers.  Each  new^  auxiliary 
boiler  will  have  a  heat  input  rate  of  103 
million  Btu’s  per  hour.  The  three 
auxiliary  units  will  be  used  as  follows: 
to  supply  auxiliary  steam  when  both 
Hudson  No.  1  and  Hudson  No.  2  are  shut 
down;  to  supply  steam  to  start  either 
one  of  the  main  units  when  both  main 
units  are  shut  down;  to  provide  steam 
for  the  boiler  feed  pump  turbines  and 
the  turbine  gland  seals;  to  heat  fuel, 
machinery,  buildings  and  water,  to  clean 
burners  and  boiler  acid,  and  to  flush 
turbine  oil.  Public  Service  estimates  that 
the  three  auxiliary  boilers  will  consume 
less  than  one  percent  of  the  fuel 
consumed  by  the  Hudson  Generating 
Stations. 

Sunflower  is  currently  constructing  a 
new  280  megawatt  (net)  coal-fired  steam 
electric  generating  station  in  western 
Kansas  known  as  the  Holcomb  Plant. 
Commercial  operation  is  scheduled  to 
begin  in  November  1983.  The  Holcomb 
Plant  is  designed  to  operate  with  the 
assistance  of  an  auxiliary  oil-fired  boiler 
with  a  maximum  fuel  heat  input  rate  of 
76.4  million  Btu’s  per  hour.  The  auxiliary 
boiler  will  be  used  to  start  the  main 
coal-fired  boiler  and  to  provide  auxiliary 
steam  heat  when  the  main  boiler  is  out 
of  service.  Sunflower  estimates  that  the 
oil  used  by  the'  auxiliary  boiler  would 
not  exceed  fifteen  percent  of  the  total 
annual  heat  input  of  both  the  auxiliary 
and  the  main  coal-fired  imit. 

Western  Farmers  is  currently 
constructing  a  new  400  megawatt  coal- 
fired  steam  electric  generating  station  in 
southeastern  Oklahoma  known  as  the 
Hugo  Station.  Commercial  operation  is 
scheduled  to  begin  in  April  1982.  Hugo 
Station  is  designed  to  operate  with  the 


assistance  of  an  auxiliary  oil-fired 
package  boiler  with  a  maximum  fuel 
heat  input  rate  of  205  million  Btu’s  per 
hour.  ITie  auxiliary  boiler  will  be  used  to 
preheat  steam  to  start  the  main  coal- 
fired  boiler  and  to  provide  standby 
building  heat  when  the  coal-fired  boiler 
is  out  of  service.  Western  Farmers 
estimates  that  the  oil  used  by  the 
auxiliary  boiler  would  not  exceed  fifteen 
percent  of  the  total  annual  heat  input  of 
both  the  auxiliary  and  the  main  coal- 
fired  unit. 

Issues 

I.  Is  a  unit  employed  for  auxiliary 
purposes  and  located  at  the  site  of  an 
electric  powerplant  a  “major  fuel¬ 
burning  installation”  (MFBI)? 

II.  Is  the  fuel  used  by  a  unit  for 
auxiliary  purposes  a  "primary  energy 
source”  subject  to  the  prohibitions  of 
Titles  II  and  III  of  the  FUA? 

Interpretation 

A  unit  used  to  supply  auxiliary  steam 
and  located  at  a  powerplant  site  is  a 
new  or  existing  MFBI  if  it  is  within  the 
jurisdictional  limits  defined  by  section 
103(a]  of  the  FUA.  Auxiliary  units  which 
are  MFBI’s  and  which  serve  electric 
powerplants  by  performing  specified 
auxiliary  functions  may  use  minimum 
amounts  of  natural  gas  or  petroleum 
without  being  subject  to  the  prohibitions 
of  the  FUA  because  such  fuel  is  not 
covered  by  the  definition  of  "primary 
energy  source”  when  used  for  the 
specified  non-primary  energy  producing 
functions,  i.e.  auxiliary  functions,  of  unit 
ignition,  startup,  testing,  flame 
stabilization  and  control.  However, 
auxiliary  units  which  are  MFBI’s  that 
perform  a  back-up  function  for  the 
primary  energy  production  of  an  electric 
powerplant  or  functions  other  than  unit 
ignition,  startup,  testing,  flame 
stabilization  and  control  remain  subject 
to  the  FUA  prohibitions  on  the  use  of 
natural  gas  and  petroleum. 

I.  Units  Operating  for  Auxiliary 
Purposes  That  Are  MFBI’s 

Auxiliary  units  that  serve  electric 
powerplants  are  not  themselves  electric 
powerplants  subject  to  regulation 
pursuant  to  the  1%A  and  the 
implementing  regulations.  For  the 
purpose  of  determining  which  electric 
powerplants  are  subject  to  the 
prohibitions  in  sections  201  and  301  of 
the  FUA  against  using  natural  gas  and 
petroleum  as  a  primary  energy  source, 
section  103(a)(7)(A)  of  the  FUA,  entitled 
“Definitions,”  states  as  follows: 

The  terms  "electric  powerplant"  and 
"powerplant”  mean  any  stationary  electric 
generating  unit,  consisting  of  a  boiler,  a  gas 
turbine,  or  a  combined  cycle  unit,  which 


produces  electric  power  for  purposes  of  sale 
or  exchange  *  *  *.  [Emphasis  added.) 

The  definitions  of  "electric  powerplant” 
and  “powerplant”  set  forth  in  10  CFR 
500.2(a)  contain  the  same  language. 
Accordingly,  a  unit  which  performs 
auxiliary  functions  that  does  not 
produce  steam  to  drive  an  electric 
turbine  and  generator,  does  not  produce 
electric  power  for  purposes  of  sale  or 
exchange,  and  is  not  a  powerplant 
subject  to  regulation  by  the  FUA. 

However,  a  unit  employed  for 
auxiliary  purposes  that  is  located  at  a 
powerplant  site  may  be  a  new  or 
existing  MFBI  as  defined  by  section 
103(a)  of  the  FUA.  Section  103(a)(10)  of 
the  FUA  provides  in  pertinent  part: 

(A)  The  terms  "major  fiiel-buming 
installation”  and  “installation”  means  [sic]  a 
stationary  unit  consisting  of  a  boiler,  gas 
turbine  unit,  combined  cycle  imit,  or  internal 
combustion  engine  which — 

(i)  has  a  design  capabUity  of  cemsuming 
any  fuel  (or  mixture  thereof)  at  a  fuel  heat 
input  rate  of  100  million  Btu’s  per  hour  or 
greater,  or 

(ii)  is  in  a  combination  of  two  or  more  such 
units  which  are  located  at  the  same  site  and 
which  in  the  aggregate  have  a  design 
capability  of  consuming  any  fuel  (or  mixture 
thereof)  at  a  fuel  heat  input  rate  of  250  million 
Btu's  per  hour  or  greater. 

(B)  The  terms  “major  fuel-burning 
installation”  and  “installation”  do  not . 
include — 

(i)  any  electric  powerplant  *  *  *. 

A  boiler,  gas  turbine  unit,  combined 
cycle  unit,  or  internal  combustion  engine 
within  the  jurisdictional  limits  of  the 
FUA,  determined  by  design  capability  to 
consume  fuel  at  rates  set  forth  in  the 
above  definition,  is  a  MFBI,  regardless 
of  its  location  or  function  in  relation  to 
an  electric  powerplant,  providing  it  is 
not  an  electric  powerplant.  Indeed,  the 
Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE)  has  stated  in  the  preamble  to  the 
promulgation  of  final  rules  for  10  CFR 
Part  500 — ^Definitions,  and  Part  501 — 
Administrative  procedures  and 
sanctions,  that  "[f]or  purposes  of  the 
final  rule,  ERA  believes  that  an 
auxiliary  boiler  is  a  MFBI,”  45  FR  38276. 
38277  ()ime  6, 1980).  Accordingly,  all  of 
the  auxiliary  boilers  operated  by 
Associated  Electric,  Deseret,  Detroit 
Edison,  Public  Service,  Sunflower  and 
Western  Farmers  are  within  the 
jurisdictional  limits  prescribed  by  the 
above  definition  and  are  therefore 
MFBI’s. 

II.  Fuel  Used  by  Units  for  Auxiliary 
Purposes  That  Does  Not  Constitute  a 
"Primary  Energy  Source" 

Although  fuel  used  as  a  “primary 
energy  source”  by  MFBI’s  is  subject  to 
the  prohibitions  of  the  FUA,  fuel  used  by 
units  that  are  MFBI’s  which  perform 


* 
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auxiliary  functions  may  not  be  subject 
to  the  FUA  prohibitions.  The  manner  in 
which  an  auxiliary  unit  uses  fuel  may 
place  it  outside  the  scope  of  the 
prohibitions  against  using  natural  gas 
and  petroleum. 

Congress  stated  in  §  102(b)  (6)  of  the 
FUA  that  it  intended  “to  prohibit  or,  as 
appropriate,  minimize  the  use  of  natural 
gas  and  petroleum  as  a  primary  energy 
source  and  to  conserve  such  gas  and 
petroleum  for  the  benefit  of  the  present 
and  future  generations.”  (Emphasis 
added.)  Pursuant  to  this  stated  purpose, 
the  FUA  excepts  several  uses  of  fuels 
from  its  prohibitions  against  using 
natural  gas  or  petroleum  as  a  primary 
energy  source.  This  exception  was  set 
forth  in  §  103(a)(15)  of  the  FUA  as 
follows: 

The  term  “primary  energy  source"  means 
the  fuel  or  fuels  used  by  any  existing  or  new 
electric  powerplant  or  major  fuel-burning 
installation,  except  it  does  not  include,  as 
determined  under  rules  prescribed  by  the 
Secretary — 

(A)  the  minimum  amounts  of  fuel  required 
for  unit  ignition,  startup,  testing,  flame 
stabilization,  and  control  used  *  *  *. 

If  an  auxiliary  unit  consumes  fuel  only 
for  the  auxiliary  functions  of  unit 
ignition,  startup,  testing,  flame 
stabilization,  and  other  control  uses,  its 
use  of  minimum  amounts  of  natural  gas 
or  petroleum  is  not  prohibited  by  the 
FUA,  despite  the  fact  that  such  a  unit  is 
aMFBI. 

The  deHnition  of  “primary  energy 
source"  as  set  forth  in  10  CFR  500.2  of 
the  regulations  implements  the  statutory 
definition  by  specifying  what  will  be 
considered  to  be  a  minimum  amount  of 
fuel,  as  follows: 

"Primary  energy  source”  means  the  fuel  or 
fuels  used  by  any  existing  or  new  electric 
powerplant  or  major  fuel  burning  installation, 
except: 

(1)  Minimum  amounts  of  fuel  not  to  exceed 
fifteen  (15)  percent,  unless  otherwise 
demonstrated,  of  the  total  annual  Btu  heat 
input  of  the  unit,  required  for  unit  ignition, 
startup,  testing,  flame  stabilization,  and 
control  uses  *  *  *.  [Emphasis  added.) 

For  the  puipose  of  effectively 
implementing  the  specified  statutory 
and  regulatory  exception  from  any  FUA 
prohibitions  on  the  use  of  minimum 
amounts  of  natural  gas  or  petroleum  for 
unit  ignition,  startup,  testing,  flame 
stabilization,  and  control  uses,  while 
fulfilling  the  purpose  of  the  FUA  to 
conserve  natural  gas  and  petroleum,  the 
DOE  must  interpret  the  expression 
“minimum  amounts  of  fuel"  used  in  both 
the  statutory  and  regulatory  defrnition  of 
“primary  energy  source." 

The  use  of  “minimum  amounts"  of 
natural  gas  and  petroleum  by  any 
primary  energy-producing  electric 


powerplant  or  MFBI  means  that  each 
unit  will  be  held  to  the  use  of  no  more 
than  the  smallest  possible  quantity  of 
natural  gas  or  petroleum  for  the 
purposes  of  unit  ignition,  startup,  testing, 
flame  stabilization  and  control  uses.  The 
ERA  has  already  stated  in  10  CFR  500.2 
that  up  to  fifteen  (15)  percent  of  any 
unit's  current  year  Btu  input  of  fuel  is 
“presumptively  excluded  from  the 
definition  of  primary  energy  source” 
and,  therfore,  is  not  subject  to  the 
prohibitions  of  the  FUA.  45  FR  38276, 
38278  (June  6, 1980).  ERA  also  has  stated 
that: 

ERA  expects  units  to  use  only  the  minimum 
amount  necessary  for  the  enumerated 
purposes.  ERA  will  receive  evidence  which 
rebuts  this  presumption  where  more  than  15 
percent  is  needed  and,  upon  a  satisfactory 
showing,  will  exclude  the  additional  amount 
of  fuel  required. 

Id.  Thus,  for  an  electric  powerplant 
operating  without  the  assistance  of  an 
auxiliary  unit,  fifteen  percent  of  that 
unit’s  current  year  Btu  input  is  the  upper 
bmit  on  what  the  DOE  may  regard  as  a 
minimum  amount  of  natural  gas  or 
petroleum  required  to  perform  the  non¬ 
primary  energy-producing  functions,  i.e. 
auxiliary  functions,  specified  in  the 
definition  of  “primary  energy  source” 
set  forth  at  §  500.2. 

In  the  case  of  an  auxiliary  unit  that 
serves  an  electric  powerplant,  the 
minimum  amount  is  the  amount  of 
natural  gas  or  petroleum  used  by  the 
auxiliary  imit  for  the  auxiliary  Actions 
of  unit  ignition,  startup,  testing,  flame 
stabilization,  and  control.  In  such  a  case 
the  “unit's  current  year  Btu  input”  refers 
to  the  sum  of  the  Btu  input  of  natural  gas 
-or  petroleum  used  by  both  the  auxiliary 
unit,  when  it  is  performing  the  specified 
auxiliary  functions,  together  with  any 
one  of  the  primary  energy-producing 
electric  powerplants  served  by  the 
auxiliary  unit  and  designated  by  the 
operator.  Therefore,  up  to  frfteen  (15) 
percent  of  the  sum  of  the  total  annual 
Btu  heat  input  of  the  auxiliary  imit  plus 
any  one  electric  powerplant  is  the 
“minimum  amount”  of  natural  gas  or 
petroleum  that  may  be  used  by  an 
auxiliary  unit  for  auxiliary  functions 
without  being  subject  to  the  prohibitions 
of  the  FUA. 

Where  more  than  one  electric 
powerplant  is  served  by  a  single 
auxiliary  unit,  the  DOE  interprets  the 
limitation  “minimiun  amounts”  of 
natural  gas  or  petroleum  “required  for 
unit  startup,  testing,  flame  stabilization 
and  control  uses”  to  require  the 
intercoimection  of  primary  energy- 
producing  units  to  perform  these 
auxiliary  functions  for  each  other 
whenever  possible.  Such 


interconnections  among  primary  energy- 
producing  units  will  limit  the  amount  of 
natural  gas  or  petroleum  used  by  an 
auxiliary  unit  when  it  is  performing  the 
specified  auxiliary  functions  to  the 
minimum  amount  necessary  for  the 
proper  operation  of  any  one  electric 
powerplant  served  by  such  a  unit  as 
explained  in  the  preceding  paragraph. 

Accordingly,  the  auxiliary  units 
operated  by  Associated  Electric, 

Dessert,  Detroit  Edison,  Public  Service, 
Sunflower,  and  Western  Farmers  may 
use  minimum  amounts  of  natural  gas  or 
petroleum  for  the  non-primary  energy 
producing  functions,  i.e.,  auxiliary 
functions,  of  unit  ignition,  startup,  ‘ 

testing,  flame  stabilization  and  control, 
without  being  subject  to  the  prohibitions 
of  the  FUA  because  such  fuel  is  not 
covered  by  the  definition  of  “primary 
energy  source.”  Nevertheless,  auxiliary 
units  employed  for  purposes  other  than 
those  excepted  from  the  definition  of 
“primary  energy  source"  remain  subject 
to  the  prohibitions  and  the  exemption 
provisions  of  the  FUA.® 

Ill,  Conclusion 

The  proper  application  of  the 
provisions  of  the  FUA  and  the 
implementing  regulations  set  forth  in  10 
CFR  Part  500  to  the  factual  situations 
presented  by  Associated  Electric, 

Deseret,  Detroit  Edison,  Public  Service, 
Sunflower,  and  Western  Electric  is  as 
follows: 

(1)  Each  of  the  auxiliary  units 
described  above  and  operated  by 
Associated  Electric,  Deseret,  Detroit 
Edison,  Public  Service,  Sunflower,  and 
Western  Farmers  is  a  MFBI  as  defined 

’In  addition,  the  ERA  has  previously  noted  that: 
several  exemptions  consisting  primarily  of  a  simple 
certification  may  be  available  for  such  [auxiliary] 
units.  In  particular,  ERA  has  provided  that  where  a 
petitioner  certifies  such  a  unit  will  operate  600  hours 
.  per  year  or  less  it  will  receive  a  general  exemption 
due  to  the  lack  of  an  alternate  fuel  supply.  45  FR 
3S270,  38277  (June  6. 1980).  Thus,  auxiliary  units 
operated  by  Associated  ^ectric,  Deseret,  Detroit 
Edison,  Public  Service,  Sunflower,  and  Western 
Farmers  and  otherwise  subject  to  the  FUA  as 
MFBl’s,  may  be  granted  exemptions  from  the  FUA 
prohibitions  if  the  auxiliary  units  operate  600  hours 
per  year  or  less. 

Additional  exceptions  from  the  definition  of 
“primary  energy  source"  under  §  103(a)(15)(B]  of  the 
FUA  and  as  set  forth  in  10  CFR  500.2  are  as  follows: 

“Primary  energy  source”  means  the  fuel  or  fuels 
used  by  any  existing  or  new  electric  powerplant  or 
major  fuel  burning  installation  except: 

(2)  Minimum  amounts  of  fuel  required  to  alleviate 
or  prevent: 

[i]  Unanticipated  equipment  outages  as  defined  in 
§  501.191  of  these  regulations;  and 

(ii)  Emergencies  directly  affecting  the  public 
health,  safety,  or  welfare  that  would  result  from 
electric  power  outages  as  defined  in  S  501.191. 

However,  this  interpretation  does  not  address  the 
additional  exceptions  from  the  prohibitions  of  the 
FUA  pursuant  to  this  second  portion  of  the  “primary 
energy  source”  definition. 
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by  §  103(a)(10)  of  the  FUA  and  10  CFR 
500.2(a],  and 

(2)  The  prohibitions  of  the  FUA  do  not 
apply  to  minimum  amounts  of  fuel  that 
each  of  the  auxiliary  units  subject  to  this 
interpretation  uses  for  the  auxiliary 
functions  specified  by  §  103(a)(15)  of  the 
FUA  and  10  CFR  500.2.  For  the  purposes 
of  this  interpretation,  minimum  amounts 
of  fuel  may  be  used  as  follows: 

(a)  By  Associated  Electric  to  preheat 
air  used  for  combustion  in  the  main  unit 
during  startup  and  during  low  load 
operation,  to  provide  startup  steam  for 
the  feed  pump  turbine  driver  of  the  main 
unit,  to  warm  condensate  during  startup 
of  the  main  unit,  and  to  heat  the  plant 
building  when  the  main  units  are  out  of 
service: 

(b)  By  Deseret  to  provide  standby 
startup  for  the  main  boiler  if  its 
feedpump  is  out  of  service  and  to 
provide  standby  plant  building  heat  if 
the  main  unit  is  out  of  service; 

(c)  By  Detroit  Edison  to  supply  steam 
for  starting  the  main  boiler  and  to 
provide  steam  during  emergency 
situations  to  prevent  equipment  damage 
when  the  main  boiler  is  not  operating; 

(d)  By  Public  Service  to  supply 
auxiliary  steam  when  the  main  units  are 
shut  down;  to  supply  steam  to  start 
either  main  unit  when  both  main  units 
are  shut  down;  to  provide  steam  for  the 
boiler  feed  pump  turbines  and  the 
turbine  gland  seals;  to  heat  fuel, 
machinery,  water  and  plant  buildings;  to 
clean  burners  and  boiler  acid,  and  to 
flush  turbine  oil; 

(e)  By  Sunflower  to  start  the  main 
boiler  and  to  provide  auxiliary  steam 
heat  for  the  plant  when  the  main  boiler 
is  out  of  service; 

(f)  By  Western  Farmers  to  preheat 
steam  to  start  the  main  boiler  and  to 
provide  standby  plant  building  heat 
when  the  main  boiler  is  out  of  service. 

Issued  in  Washington,  D.C.  on  November 
10, 1980. 

Lona  L.  Feldman, 

Acting  Assistant  General  Counsel  for 
Interpretations  and  Rulings. 

Interpretation  1980-43 

To:  Cities  Service  Company 
Regulations  and  Salutes  Interpreted:  10 

CFR  211.67(g):  211.67(j):  210.62(b)  and 

(c):  205.202;  212.131(a),  (b)  and  (c); 

212.83;  18  U.S.C.  §§  1001  and  371 
Code:  GCW-AI-Crude  Oil  Exchanges; 

Entitlements  Program;  Certification, 

Refiner  Price  Rule;  Criminal 

Violations 

Facts 

Cities  Service  Company  (Cities), 
which  maintains  its  corporate 
headquarters  in  Tulsa,  Oklahoma, 
qualifies  as  a  refiner  of  petroleum 


products  under  the  Mandatory 
Petroleum  Allocation  and  Price 
Regulations,  10  CFR  Parts  211  and  212. 
The  firm  is  required  to  participate  in  the 
domestic  crude  oil  allocation 
(entitlements)  program  under  §  211.67 
and  to  compute  the  maximum  allowable 
selling  price  for  covered  products 
pursuant  to  the  refiner  price  rule,  Part 
212,  Subpart  E.  Cities  has  requested  an 
interpretation  regarding  the  proper 
method  of  reporting  and  pricing  a 
pending  crude  oil  transaction  involving 
Cities  and  the  Firm  X. 

The  proposed  contractual  agreement 
would  obligate  Cities  to  sell  to  Firm  X  a 
volume  of  —  barrels  of  —  oil  comprised 
of  —  percent  lower  tier  crude  oil  and — 
percent  upper  tier  crude  oil  at  a  price 
equal  to  Cities’  posted  price  for  such 
crude  oil.  Cities  states  that  the  posted 
price  for  such  crude  oil  is  presently 
estimated  to  be  an  average  of  —  per 
barrel  for  the  lower  tier  and  upper  tier 
crude  oil  plus  transportation  costs  which 
are  actually  incurred  by  Cities  to  the 
point  of  delivery.  The  agreement  would 
require  the  crude  oil  sold  by  Cities  to  be 
delivered  into  the  —  for  the  account  of 
Firm  X.  As  part  of  the  same  agreement. 
Cities  would  agree  to  purchase  an  equal 
volume  of  —  oil  from  Firm  X  for  delivery 
during  the  same  time  period.  The  crude 
oil,  which  would  be  sold  by  Firm  X  and 
delivered  by  the  —  into  Cities’  facilities 
at  —  would  be  comprised  entirely  of 
stripper  well  crude  oil  at  a  price  of  — 
per  barrel.  In  addition,  in  the  contract 
each  seller  would  agree  to  deliver  a 
certification  of  the  proper  tier  of  crude 
oil  sold  pursuant  to  §  212.131  and  a 
declaration  that  the  price  of  the  crude 
oil  sold  does  not  exceed  the  maximum 
lawful  selling  price  under  the 
Department  of  Energy  (DOE) 
regulations. 

Cities  maintains  that  it  entered  into 
the  proposed  transactions  in  an  attempt 
to  reduce  the  overall  cost  of  crude  oil 
that  it  obtains  as  a  refinery  feedstock. 
While  the  price  to  be  paid  by  Cities  for 
the  stripper  well  crude  oil  is  higher  than 
the  price  to  be  received  by  Cities  for  the 
lower  tier  and  upper  tier  crude  oil,  the 
stripper  well  crude  oil  price  is  less  than 
—  its  present  market  value.  Cities 
anticipates  that  these  transactions  will 
result  in  reduced  crude  oil  costs  because 
Cities  claims  that  the  stripper  well  crude 
oil  to  be  received  by  Cities  would  not 
entail  an  obligation  to  purchase 
entitlements  under  §  211.67. 

Issues 

(1)  If  Cities  were  to  implement  the 
terms  of  the  proposed  reciprocal  sales 
agreement  with  Firm  X  should  Cities 
exclude  from  its  crude  oil  receipts  the 
actual  volumes  of  crude  oil  sold  to  Firm 


X,  and  include  in  its  crude  oil  receipts 
the  volumes  of  crude  oil  received  from 
Firm  X  and  retained  for  refining? 

(2)  After  acquiring  the  crude  oil  from 
Firm  X,  how  should  Cities  treat  the  cost 
of  that  crude  oil  for  purposes  of  10  CFR 
212.83? 

(3)  Does  the  described  reciprocal  sales 
agreement  comply  with  all  oUier  DOE 
regulations  and  other  applicable  law? 

Discussion 

In  a  lawful  matching  purchase  and 
sale  or  exchange  transaction  in  which  a 
differential  other  than  quality  or 
location  is  given  effect  in  establishing 
the  exchange  ratio,  the  actual  volumes 
and  costs  of  crude  oil  given  up  by  one 
party  to  the  transaction  may  be 
excluded  from  that  firm’s  crude  oil 
receipts  and  costs,  and  the  actual 
volumes  and  costs  of  the  crude  oil 
received  by  that  party  may  be  included 
in  that  firm’s  crude  oil  receipts  and 
costs.  However,  the  lawfulness  of  Cities’ 
proposed  reciprocal  sales  agreement 
with  Firm  X  cannot  be  determined  in  the 
interpretive  process. 

The  crude  oil  pricing  system  was  first 
instituted  by  the  Cost  of  Living  Council 
pursuant  to  the  Economic  Stabilization 
Act  of  1970,  as  amended.  Pub.  L.  91-379 
(August  15, 1970)  *  and  was 
subsequently  adopted  by  the  Federal 
Energy  Office,  a  predecessor  to  the  DOE 
on  January  15, 1974  at  10  CFR  Part  212, 
Subpart  D.  39  FR 1924  (January  15, 1974). 
This  pricing  system,  which  initially  was 
a  two  “tiered”  or  “price  level”  program 
and  which  currently  involves  tluee 
separate  tiers  or  price  levels  for  crude 
oil,  was  needed  to  minimize  the 
economic  impact  of  rising  oil  prices,  and 
yet  provide  continuing  incentives  for 
increased  crude  oil  production. 
However,  the  difference  in  access  by 
refiners  to  controlled  and  uncontrolled 
crude  oil  prices  resulted  in  disparate 
prices  of  finished  products.  As  a  means 
of  solving  the  problem  of  a  “tier”  crude 
oil  pricing  system,  the  agency 
promulgated  the  domestic  crude  oil 
allocation  program,  or  entitlements 
program.  39  FR  42246  (December  4, 
1974).  The  rationale  and  operation  of 
that  program  as  envisioned  by  the 
agency  was  set  forth  in  Cities  Service 
Co.  V.  FEA,  529  F.2d  1016  (TECA 1975), 
which  upheld  the  validity  of  the 
program.  The  Court  stated: 

The  basic  purpose  of  the  Entitlements 
Program  was  to  spread  the  benefit  of  access 
to  old  price-controlled  oil  and  the  burden  of 
dependence  on  uncontrolled  oil  among  all 
sectors  of  the  petroleum  industry,  all  regions 
of  the  country,  and  among  all  consumers  of 


'  12  U.S.C.  1 1904  note  (1976)  (expired  April  30. 
1974). 
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petroleum  products,  while  retaining  the 
incentives  for  increased  production  and  anti- 
inflationary  measures  which  the  two-tier 
price  system  provided. 

The  Entitlements  Program  essentially 
requires  petroleum  refiners  to  shift  their  over¬ 
all  reliance  on  controlled  or  uncontrolled  oil 
to  a  more  balanced  position  among  all  the 
reflners.  A  refmer  must,  under  the 
Entitlements  Program,  have  one  entitlement 
for  each  barrel  of  old  oil  which  it  refines 
during  any  month.  The  FEA  issues  a  certain 
number  of  entitlements  to  each  refiner  each 
month,  based  on  that  reflner's  proportionate 
share  of  all  old  oil  refined  on  a  nation-wide 
basis,  adjusted  somewhat  by  the  small 
reflner  bias.  The  program  thus  commenced  on 
the  premise  that  all  refiners  should  be 
including  an  equal  proportionate  share  of 
price-controlled  oil  in  their  reflnery  runs  each 
month. 

Entitlement  purchase  obligations  are 
imposed  on  a  refinery  when,  on  the  basis  of 
information  supplied  to  the  FEA,  it  has  been 
determined  that  the  refiner  was  miming  more 
old  oil  as  a  percentage  of  its  total  cmde  oil 
refinery  mns  than  the  national  average  and 
consequently  does  not  have  sufficient 
entitlements  for  all  of  the  old  oil  it  has  refined 
during  that  month.  Those  refiners  with  less 
old  oil  in  their  refinery  mns  than  the  national 
average  would  receive  more  entitlements 
than  necessary  for  compliance,  which  they 
may  sell  to  those  reflners  which  have 
purchase  obligations  under  the  regulations. 
(Footnotes  omitted). 

Id.  at  1021,  See  also  Pasco,  Inc.  v.  FEA, 
525  F,  2d  1391  (TECA 1975).  This  system 
of  cost  equalization  enabled  refiners 
with  a  limited  access  to  lower  priced 
domestic  crude  oil  to  achieve  a  cost  of 
crude  oil  comparable  to  a  reHner  with  a 
greater  access  to  lower  priced  domestic 
crude  oil,  since  a  reHner's  cost  of  crude 
oil  must  include  the  value  of  any 
entitlements  benefits  or  obligations  that 
it  incurs.  See  §  211.87(m). 

Section  211.67(g)(l]  governs  the 
treatment  of  exchanges  of  crude  oil  for 
entitlements  purposes  and  provides: 

Subject  to  the  provisions  of  paragraph  [(g)] 
(3)  below,  in  any  exchange  of  cmde  oil  in 
which  only  quality  and  location  differentials 
are  given  effect  in  the  calculation  of  the 
exchange  ratio,  or  in  any  matching  purchase 
and  sale  transaction  which  has  the  same 
effect  as  such  an  exchange,  no  volumes  of 
domestic  cmde  oil  shall  be  deemed  to  have 
been  transferred.  Any  volumes  of  domestic 
cmde  oil  exchanged  away  or  sold  pursuant  to 
any  such  exchange  or  matching  purchase  and 
sale  transaction  shall  be  considered  as 
having  been  retained  by  the  refiner  or  other 
firm  that  has  so  exchanged  away  or  sold  such 
volumes,  regardless  of  the  volume  of  cmde  oil 
received  or  purchased  by  that  refiner  or  other 
firm  in  such  exchange  or  transaction. 

The  provisions  of  §  211.67(g)(1) 
therefore  apply  to  those  exchanges  or 
matching  purchases  and  sales  in  which 
only  quality  and  location  differentials 
are  given  effect  in  the  computation  of  an 
exchange  ratio.  If  a  differential  factor 


other  than  quality  and  location  is  given 
effect  in  a  lawful  matching  purchase  and 
sale  or  exchange  transaction,  the  actual 
volumes  and  costs  accruing  to  the  crude 
oil  will  be  transferred  by  the  parties. 
Thus,  under  Cities'  proposed 
transaction,  the  party  to  the  transaction 
that  sold  controlled  domestic  crude  oil 
for  stripper  well  crude  oil,  would  have  at 
the  completion  of  the  transaction, 
stripper  well  crude  oil  at  the  price  paid 
for  that  crude  oil.  Similarly,  the  other 
party  to  the  transaction  would  have 
price  controlled  crude  oil  at  the  price 
paid  for  that  crude  oil.  Both  parties  to 
the  transaction  would  also  be  required 
to  transfer  lawful  certifications  for  their 
respective  volumes  of  crude  oil  pursuant 
to  §  212.131(a),  if  the  firm  involved  is  a 
crude  oil  producer,  or  §  212.131(b),  if  the 
firm  is  acting  as  a  crude  oil  reseller. 

In  order  for  such  a  transaction  to  be 
treated  as  a  matching  purchase  and  sale 
or  exchange  transaction,  in  which  a 
factor  other  than  quality  or  location  is 
given  effect,  both  parties  must  agree  that 
the  actual  crude  oil  costs  and  volumes, 
along  with  the  appropriate  certification 
for  the  crude  oil  imder  §  212.131  are  to 
transfer  upon  the  completion  of  the 
transaction.  A  clear  statement  to  this 
effect  in  the  contract  fer  the  sale  or 
exchange  signed  by  both  parties  or  any 
other  agreement  signed  by  both  parties, 
prior  to  the  execution  of  the  transaction, 
is  required  and  assures  that  the  parties 
would  each  treat  the  transaction  in  the 
same  manner  for  purposes  of  §  211.67(g) 
and  §  212.131. 

In  reporting  the  effects  of  a  lawful 
purchase  and  sale  or  exchange 
transaction  in  which  crude  oil  volumes 
and  costs  transfer,  a  refiner  is  required 
to  compute  the  net  costs  for  the  acquired 
crude  oil  under  the  provisions  of 
§  212.83.  Any  sales  revenues  received 
from  entitlements  sold  as  a  result  of 
such  a  transaction  must  be  subtracted 
from  the  cost  of  crude  oil,  as  described 
in  §  211.67(m). 

In  the  instant  case.  Cities  has 
presented  a  proposed  reciprocal  sales 
agreement  which  it  has  entered  into 
with  Firm  X.  Although  the  agreement 
itself  is  clear  concerning  the  costs  of  the 
'crude  oil  involved  and  die  treatment  of 
the  crude  oil  certifications  for  the 
volumes  of  crude  oil  to  be  sold  in 
conformance  with  §  212.131,  there  is 
some  question  concerning  Cities’ 
acquisition  cost  for  the  crude  oil  which 
it  proposes  to  sell  to  Firm  X  as  well  as 
questions  involving  the  source  of  Firm 
X’s  crude  oil,  and  the  rationale  behind 
the  below  market  price  for  the  stripper 
well  crude  oil  sold  to  Cities.  Therefore, 
the  lawfulness  of  the  proposed 
agreement  cannot  be  determined  in  the 


interpretive  process  because  many 
pertinent  portions  of  the  transaction  are 
factually  unclear.  The  interpretive 
process  is  not  designed  to  make  factual 
determinations  when  significant  facts 
are  unclear  and  cannot  be  clarified  in 
this  process,  if  these  facts  are  critical  to 
the  result.  Accordingly,  the  question  of 
whether  the  proposed  reciprocal  sales 
agreement  constitutes  a  lawful  matching 
purchase  and  sale  transaction  in  which 
a  differential  factor  other  than  quality 
and  location  will  be  given  effect,  cannot 
be  addressed  within  the  narrow 
parameters  of  the  interpretive  process. 

Whether  this  type  of  transaction 
would  be  lawful  would  involve  an 
analysis  of  all  of  the  facts  of  a 
transaction  in  conjunction  with  many 
aspects  of  the  Mandatory  Petroleum 
Allocation  and  Price  Regulations,  as 
well  as  other  provisions  of  law.  Some  of 
the  regulations  and  other  laws  that 
might  make  such  a  transaction  unlawful 
are  set  forth  below. 

Section  210.62(c)  provides: 

Any  practice  which  constitutes  a  means  to 
obtain  a  price  higher  than  is  permitted  by  the 
regulations  in  this  chapter  or  to  impose  terms 
or  conditions  not  customarily  imposed  upon 
the  sale  of  an  allocated  product  is  a  violation 
of  these  regulations.  Such  practices  include, 
but  are  not  limited  to  devices  making  use  of 
inducements,  commissions,  kickbacks, 
retroactive  increases,  transportation 
arrangements,  premiums,  discounts,  special 
privileges,  tie-in  agreements,  trade 
understandings,  falsification  of  records, 
substitution  of  inferior  commodities  or  failure 
to  provide  the  same  services  and  equipment 
previously  sold. 

Therefore,  any  activity  that  results  in  a 
firm  obtaining  a  higher  price  than  that 
permitted  in  the  regulations  is 
prohibited.  For  example,  if  one  party  to 
an  alleged  matching  purchase  and  sale 
transaction  receives  an  unexplained 
discount  from  the  market  price  of 
uncontrolled  domestic  crude  oil,  while 
selling  its  own  controlled  domestic 
crude  oil  at  its  maximum  lawful  price, 
the  difference  between  the  uncontrolled 
crude  oil's  market  value  and  the 
discounted  price  could  be  extra 
consideration  above  the  maximum  price 
for  the  controlled  crude  oil. 

Similarly,  depending  upon  the  source 
of  the  domestic  crude  oil  in  any  such 
reciprocal  sales  agreement,  the  producer 
price  rule  set  forth  at  10  CFR  Part  212, 
Subpart  D,  or  the  crude  oil  reseller  price 
rule,  set  forth  at  10  CFR  Part  212, 

Subpart  L,  may  have  been  violated  as  a 
result  of  one  firm’s  receipt  of 
consideration  in  excess  of  its  maximum 
lawful  price. 

In  addition,  §  210.62(b)  provides  in 
pertinent  part: 
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No  supplier  shall  engage  in  any  form  of 
discrimination  among  purchasers  of  any 
allocated  product.  For  purposes  of  this 
paragraph,  “discrimination”  means  extending 
any  preference  or  sales  treatment  which  has 
the  effect  of  frustrating  or  impairing  the 
objectives,  purposes  and  intent  of  this 
chapter  or  of  the  Act  *  *  *. 

The  sale  by  any  firm  of  crude  oil  that  is 
uncontrolled  in  its  first  sale  at  a  price 
that  is  substantially  below  the  market 
value  for  that  crude  oil,  may  constitute 
the  type  of  price  discrimination 
discussed  in  §  210.62(b).  If  such  a  sale 
should  be  made  as  part  of  a  purported 
matching  purchase  and  sale  transaction 
in  which  a  differential  other  than  quality 
and  location  is  given  effect,  it  could 
render  the  entire  transaction  unlawful. 
Moreover,  if  the  seller  of  the  unusually 
low  priced  uncontrolled  domestic  crude 
oil  were  a  crude  oil  reseller,  the 
transaction  might  constitute  price 
discrimination  pursuant  to  §  212.183(a) 
which  provides  that  a  “reseller  shall  not 
unreasonably  discriminate  or  grant 
unreasonable  preferences  in  the  pricing 
of  crude  oil  among  its  purchasers.” 

Section  212.131(c)  of  the  certification 
provisions  may  apply  in  certain 
exchange  situtations.  That  provision 
makes  unlawful  the  sale  of  domestic 
crude  oil  without  a  proper  certification. 
Receipt  of  an  allegedly  valid 
certification  does  not  relieve  the 
purchaser  of  its  responsibility  under  the 
law.  Actual  knowledge  of  improper 
certifications  or  acts  which  facilitate  the 
transfer  of  false  certifications  may 
present  violations  of  criminal  laws 
prohibiting  false  statements  to  federal 
departments  and  agencies,  18  U.S.C. 
1001,  or  conspiracy  to  commit  such  acts, 
18  U.S.C.  371. 

Section  211.67(j)  concerns  the  monthly 
reports  of  crude  oil  runs  and  products 
produced  which  are  required  of  refiners. 
That  regulaton  provides  in  pertinent 
part: 

(1)  Refiners  and  eligible  firms  shall  correct 
any  errors  contained  in  reports  filed  pursuant 
to  §  211.66  by  filing  an  amended  report  for  the 
particular  month  *  *  *. 

*  *  4r  *  «r 

(3)  For  purposes  of  this  paragraph,  errors 
required  to  be  corrected  by  the  filing  of 
amended  reports  include  (i)  clerical  errors, 
and  (ii)  inaccurate  estimates  as  to  the 
domestic  crude  oil  pricing  composition  of  a 
particular  volume  of  crude  oil  where  the 
refiner  had  no  basis,  in  prior  experience  or 
otherwise,  on  which  to  make  that  estimate. 

This  regulation  creates  a>continuing 
obligation  to  correct  inaccurate 
certifications  whenever  discovered.  A 
firm  may  not  rely  on  its  actual 


knowledge  of  certifications  at  a  given 
time  in  the  past,  but  rather  must  update 
the  monthly  reports  any  time  an  error  is 
discovered. 

Section  205.202  is  a  general  regulation 
which  provides: 

Any  practice  that  circumvents  or  contravenes 
or  results  in  a  circumvention  or  contravention 
of  the  requirements  of  any  provision  of  this 
chapter  or  any  order  issued  pursuant  thereto 
is  a  violation  of  the  FEA  regulations  stated  in 
this  chapter. 

This  provision  may  limit  conduct  not 
explicitly  covered  by  more  specific 
regulations.  Section  205.202  also 
authorizes  the  agency  to  review  the 
substance  of  any  transaction  to  assure 
that  the  transaction  is  indeed  lawful  and 
not  undertaken  merely  to  contravene  the 
requirements  of  the  Mandatory 
Petroleum  Allocation  and  Price 
Regulations. 

Therefore,  firms  entering  into  a 
purported  matching  purchasing  and  sale 
or  exchange  transaction  in  which  a 
factor  other  than  quality  or  location  is 
allegedly  given  effect  in  the  computation 
of  the  exchange  ratio,  may  be  actively 
engaging  in  unlawful  conduct,  or  acting 
as  an  accessory  or  co-conspirator  to 
violations  of  the  law,  if  either  firm  knew 
or  should  have  known  that  certifications 
exchanged  in  a  transaction  were  invalid 
in  light  of  the  unusually  low  price  of  any 
uncontrolled  domestic  crude  oil  offered 
in  the  exchange,  since  such  crude  oil 
may  have  unlawfully  priced  under  Part 
212,  Subparts  D  or  L  or  improperly 
certified  under  §  212.131.  Furthermore,  if 
subsequent  titleholders  to  any 
controlled  crude  oil  sold  in  such  a 
transaction  are  engaged  in  a  scheme  to 
obtain  and  sell  controlled  crude  oil  in 
order  to  falsify  crude  oil  certifications, 
the  firm  selling  the  controlled  crude  oil 
may  also  be  liable  as  an  accessory  or 
co-conspirator  in  such  a  scheme. 

Accordingly,  in  a  lawful  matching 
purchase  and  sale  or  exchange 
transaction  in  which  a  differential  other 
than  quality  and  location  is  given  effect 
in  the  computation  of  an  exchange  ratio, 
the  actual  volumes  and  costs  of  crude  oil 
given  up  by  one  party  to  the  transaction 
may  be  excluded  from  the  firm’s  crude 
oil  receipts  and  costs,  and  the  actual 
volumes  and  costs  of  the  crude  oil 
received  by  that  party  may  be  included 
in  the  firm’s  crude  oil  receipts  and  costs. 
However,  the  lawfulness  of  Cities’ 
proposed  reciprocal  sales  agreement 
with  Firm  X  cannot  be  resolved  in  the 
interpretive  process. 


Issued  in  Washington,  D.C.,  on  November 
13, 1980. 

Lona  L.  Felthnan, 

Acting  Assistant  General  Counsel  for 
Interpretations  and  Rulings. 

Interpretation  1980-44 

To:  Basin,  Inc.  and  St.  Joe  Petroleum 

Corporation 

Regulation  Interpreted:  10  CFR  211.63 
Code:  GCW-AI-Part  211,  Subpart  C; 

Supplier/Purchaser  Rule;  Termination 

of  Supplier/Purchaser  Relationship 

Facts 

Basin,  Inc.  (Basin)  is  a  crude  oil 
reseller  that  purchases  crude  oil  from 
producers  and  transports  and  resells 
that  crude  oil  to  refiners  and  other 
resellers.  St.  Joe  Petroleum  Corporation 
(St.  Joe)  and  Anadarko  Production 
Company  (Anadarko)  are  crude  oil 
producers.  St.  Joe  and  Anadarko  sold 
stripper  well  crude  oil  to  Tesoro  Crude 
Oil  Company  (Tesoro)  under  supplier/ 
piu'chaser  relationships  maintained 
pursuant  to  10  CFR  211.63  until  1979 
when  each  notified  Tesoro  of 
termination  of  their  relationship 
pursuant  to  §  211.63(d)(l)(ii).  Each 
producer  effected  that  termination  in 
order  to  begin  selling  its  crude  oil  to 
Basin,  which  in  him  sold  that  crude  oil 
to  a  small  refiner  or  sold  it  for  resale  to 
a  small  refiner. 

St.  Joe  formally  notified  Tesoro  of  the 
termination  of  their  supplier/purchascr 
relationship  by  a  letter  dated  June  13, 
1979,  in  which  it  cited  §  211.63(d)(l)(ii) 
as  the  applicable  regulatory  provision. 
Anadarko  notified  Tesoro  of  its 
termination  by  a  letter  dated  April  27, 
1979,  also  specifically  citing 
§  211.63(d)(l)(ii)  as  the  applicable 
regulatory  provision.  Tesoro  responded 
to  Anadarko  and  St.  Joe  with  written 
notices  which  stated  that  it  deemed  the 
termination  provisions  of 
§  211.63(d)(l)(ii)  and  (iii)  to  be 
conjunctive,  and  that  Tesoro  was 
therefore  entitled  to  meet  any  lawful 
bona  fide  price  offered  by  Basin  in 
excess  of  the  current  price  being  paid  for 
the  crude  oil  by  Tesoro. 

In  their  submission.  Basin  and  St.  Joe 
request  an  interpretation  that 
§  211.63(d)(l)(ii)  was  independent  of 
§  211.63(d)(l)(iii)  when  St.  Joe  and 
Anadarko  gave  notice  of  termination  of 
their  supplier/purchaser  relationships 
with  Tesoro.  ‘ 


’  Section  211.63(d]  has  been  amended  elective 
October  1, 1980.  However,  Basin  and  St.  Joe  request 
an  interpretation  of  the  regulation  which  was 
applicable  in  April  and  June  1979  when  Anadarko 
and  St.  Joe,  respectively,  effected  notice  of 
termination  of  their  supplier/purchaser 
relationships  with  Tesoro. 
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Issue 

Did  §  211.63(d](l)(ii)  apply 
independently  to  permit  St.  )oe  and 
Anadarko  to  terminate  their  supplier/ 
purchaser  relationships  with  Tesoro  in 
April  and  June  1979  without  regard  for 
§  211.63(d)(l)(ui)? 

Interpretation 

Section  211.63(d],  which  was  adopted 
effective  June  11, 1976,  specifies  four 
distinct  ways  in  which  a  crude  oil 
supplier/purchaser  relationship  may  be 
terminated.  Accordingly,  §§  211.63(d)(1) 
(ii)  and  (iii)  are  applied  independently. 
Therefore,  Tesoro  was  not  entitled  to  an 
opportunity  to  retain  its  supplier/ 
purchaser  relationships  with  Anadarko 
and  St.  Joe,  which  would  have  been 
permitted  under  the  provisions  of 
§  211.63(d)(l)(iu). 

The  Mandatory  Petroleum  Allocation 
Regulations  in  effect  during  the  relevant 
period  provide  for  the  maintenance  of 
supplier/purchaser  relationships,  and 
further  provide  for  termination  of  such 
relationships  under  certain  conditions. 
Section  211.63(d)(1),  the  applicable 
regulation  governing  termination  of 
crude  oil  supplier/purchaser 
relationships  at  the  time  St.  Joe  and 
Anadarko  notifled  their  purchaser  of 
termination,  provided  in  pertinent  part: 

Any  supplier/purchaser  relationship 
established  under  paragraph  (b)  of  this 
section  may  be  terminated  as  follows; 

(i)  at  the  option  of  the  purchaser,  as 
evidenced  by  its  written  consent  thereto 
together  with  notice  of  the  termination  date 
given  to  the  producer,  provided  all 
subsequent  purchasers  of  the  crude  oil 
involved  have  consented  to  such  termination 
in  writing; 

(ii)  by  a  producer  with  respect  to  any  crude 
oil  produced  from  a  stripper  well  lease  (as 
defined  in  §  212.74  of  Part  212  of  this 
chapter),  provided  that  the  production  from  a 
stripper  well  lease  is  upon  termination 
immediately  sold  or  sold  for  resale  to  any 
small  refmer  and  continuously  thereafter 
supplied  to  that  small  refiner  purchaser  for 
processing  by  that  small  rehner;  and 

(iii)  by  a  producer  (as  defined  in  Part  212  of 
this  chapter),  if  the  present  purchaser  as  to 
any  crude  oil  subject  to  a  supplier/purchaser 
relationship  refuses,  within  a  fifteen  day 
period  after  receipt  of  written  notice  of  any 
bona  fide  wrritten  oRer  made  by  another 
purchaser  to  purchase  such  crude  oil  at  a 
lawful  price  above  the  price  paid  by  the 
present  purchaser,  to  meet  that  offer. 

(iv)  by  a  producer  (as  defined  in  Part  212  of 
this  chapter)  as  to  a  reseller  purchasing  crude 
oil  from  that  producer.  Provided,  That:  (The 
regulation  proceeds  to  enumerate  several 
conditions  generally  requiring  that  the 
subject  crude  oil  continue  to  be  supplied  to 
the  same  reHner,  but  permitting  a  producer  to 
substitute  resellers  with  consent  of  the 
refiner,  unless  the  proposed  new  reseller 
offers  the  same  or  lower  transportation  and 


handling  charges  in  which  case  no  consent  is 
required.) 

Section  211.63(d)(1)  describes  four 
circumstances  in  clauses  (i)  through  (iv) 
in  which  a  supplier/ purchaser 
relationship  established  under 
§  211.63(b)  may  be  terminated.  Each 
clause  is  complete  in  itself  and 
describes  conditions  of  termination 
without  reference  to  the  other  clauses. 
The  first  provides  that  the  relationship 
may  be  terminated  upon  written  consent 
of  the  purchaser  of  the  crude  oil 
concerned  and  all  subsequent 
purchasers  in  the  chain  of  supply.  The 
second  clause  provides  that  a  producer 
of  crude  oil  from  a  stripper  well  lease 
may  terminate  a  supplier/purchaser 
relationship  if  the  crude  oil  concerned  is 
sold  or  sold  for  resale  to  a  small  refiner 
immediately  and  continuously 
thereafter.  The  third  clause  permits  a 
producer  to  terminate  a  supplier/ 
purchaser  relationship  if  it  receives  a 
bona  fide  written  offer  to  purchase  the 
crude  oil  concerned  at  a  lawful  price 
that  is  higher  than  the  price  being  paid 
by  the  present  purchaser,  and  the 
present  purchaser  fails  to  meet  that 
higher  bona  fide  o^er  within  15  days 
after  written  notice  of  the  offer.  The 
fourth  clause  permits  a  producer  to 
terminate  a  supplier/piu'chaser 
relationship  by  substituting  a  reseller 
between  it  and  the  refiners  of  the  crude 
oil  concerned  when  the  refiners  consent, 
or  without  such  consent  if  the 
transportation  and  handling  charges  of 
the  proposed  new  reseller  do  not  exceed 
those  of  the  current  reseller  and  the  new 
reseller  offers  to  supply  the  subject 
crude  oil  to  the  refiners  involved. 

Basin  and  St.  Joe  ask  whether  the 
word  “and,”  at  die  end  of  the  second 
clause,  means  that  clauses  (ii)  and  (iii) 
must  be  read  together  so  that  a  producer 
of  stripper  well  lease  crude  oil  would  be 
required  to  meet  the  conditions  of  both 
clauses  in  order  to  terminate  a  supplier/ 
purchaser  relationship  involving  that 
crude  oil.  Section  211.63(d)(1)  introduces 
the  methods  of  termination  and  is 
immediately  followed  by  the  four 
separate  subordinate  clauses  (i)  through 
(iv).  Those  clauses  are  separated  by 
drafting,  by  their  enumeration  and  also 
by  their  express  terms  which  are  not 
interdependent.  Absent  any  further 
expression  or  reference  that  would 
support  a  joint  reading  of  (ii)  and  (iii), 
the  term  “and”  does  not  require  such  a 
reading.  It  is  simply  a  term  of  transition. 

Section  211.63(d)(l)(ii)  originated  as  a 
proposal  to  permit  any  seller  of  crude  oil 
to  terminate  a  supplier/purchaser 
relationship  if  the  crude  oil  was 
thereafter  supplied  to  a  small  refiner. 
Notice,  Amendments  to  Crude  Oil 


Supplier/Purchaser  Rule,  41  FR 16662 
(April  21, 1976),  That  notice  contained  a 
proposal  that  would  have  also  permitted 
any  seller  of  upper  tier  or  stripper  well 
crude  oil  to  terminate  its  supplier/ 
purchaser  relationship  if  the  current 
purchaser  failed  to  meet  a  bona  fide 
offer  of  a  lawful  price  above  the  price 
that  was  being  paid  by  the  current 
purchaser.  These  two  proposed  methods 
of  termination  were  clearly  separate  and 
distinct,  as  demonstrated  by  the 
statement  that: 

A  seller  of  crude  oil  would  also  be 
permitted  to  terminate  a  supplier/purchaser 
relationship  where  (1)  the  crude  oil  involved 
is  thereafter  supplied  to  a  small  refiner  with  a 
refinery  capacity  of  50,000  barrels  per  day  or 
less  or  (2)  the  crude  oil  involved  in  (sic)  new 
or  stripper  well  oil  and  the  present  purchaser 
refuses  after  notice  by  the  seller,  to  meet  any 
bona  fide  offer  made  by  another  purchaser  to 
purchase  such  crude  oil  at  a  lawful  price 
above  the  price  paid  by  the  present 
purchaser. 

41  FR  at  16663. 

Most  comments  received  in  response 
to  this  proposal  were  unfavorable  and  it 
was  therefore  issued  in  modified  form. 
The  preamble  to  the  final  amendments 
addressed  the  imfavorable  comments, 
and  explained  the  termination  provision 
in  its  final  form,  with  the  following 
statement: 

Taking  these  comments  into  consideration 
and  weighing  the  concern  of  the  refiners  for 
assured  sources  of  domestic  supplies  against 
the  problems  encountered  by  producers 
locked  into  undesirable  supplier/purchaser 
relationships,  FEA  is  adopting  this  proposal 
in  a  modified  form  for  stripper  well 
producers. 

*  «r  *  *  « 

The  amendments  adopted  hereby  in  this 
regard  provide  that  a  producer  may  terminate 
a  supplier/purchaser  relationship  for  any 
stripper  well  production  if  that  production 
will  immediately  upon  termination  be  sold  to 
or  sold  for  resale  to  a  small  refiner  (as 
defined  in  §  211.62,  i.e.,  with  a  refinery 
capacity  not  exceeding  175,00  barrels  per 
day),  for  processing  by  that  small  refiner. 

FEA  believes  that  adoption  of  the  proposal 
limited  to  stripper  well  production  will 
minimize  its  possiblity  that  the  undesirable 
supply  disruption  effects  mentioned  by 
refiners  in  the  comments  may  occur,  while 
offering  the  benefits  of  greater  marketing 
flexibility  to  the  largest  member  of  producers 
and  thereby  serving  to  alleviate  potential 
distortions  in  the  domestic  crude  oil  market 
generally.  FEA  also  believes  that  modifying 
this  proposal  to  allow  stripper  well  producers 
to  terminate  a  relationship  in  order  to  supply 
any  refiner  with  a  refinery  capacity  not 
exceeding  175,000  barrels  per  day  rather  than 
50,000  barrels  per  day  will  give  such 
producers  additional  flexibility  while 
avoiding  any  discrimination  among  small 
refiners  as  defined  in  the  EPAA. 

41  FR  24338,  39  (June  16, 1976). 
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It  is  therefore  clear  from  the  preamble 
that  the  agency  did  not  intend  to  make 
termination  more  difficult  for  producers 
of  stripper  well  crude  oil.  A  joint  reading 
of  §§  211.63(d)(1)  (ii)  and  (iii)  would  be 
clearly  contrary  to  the  preamble 
statement  that  these  provisions  were 
intended  to  offer  marketing  flexibility  to 
producers  of  stripper  well  crude  oil. 

Accordingly,  at  the  time  St.  Joe  and 
Anadarko  notified  Tesoro  of  termination 
of  their  supplier/purchaser  relationships 
with  Tesoro.  §  211.63(d)(l)(ii)  applied 
independently  of  §  211.63(d)(l)(iii). 

Issued  in  Washington,  D.C.,  on  November 
14. 1980. 

Lona  L.  Feldman, 

Acting  Assistant  General  Counsel  for 
Interpretations  and  Rulings. 

interpretation  1980-45 

To;  Robert  A.  Henderson,  et  al.  ‘ 

Rules  and  Regulations  Interpreted:  10 

CFR  211.51:  Ruling  1975-8 
Code:  Definition  of  Wholesale 

Purchaser-Reseller 

Facts 

The  Union  Oil  Company  of  California 
(Union)  supplies  refined  petroleum 
pi'oducts  to  Robert  A.  Henderson,  et  al.. 
eighteen  consignees  (the  Union 
consignees)  operating  in  California.  All 
of  the  consignees,  except  two,  operate 
pursuant  to  the  terms  and  conditions  of 
a  “Commercial  Consignment 
Agreement.”  The  remaining  two  Union 
consignees  conduct  business  pursuant  to 
a  “Wholesale  Consignment  Agreement,” 
which  was  the  predecessor  agreement  to 
the  Commercial  Consignment 
Agreement  and  is  identical  in  all 
respects  relevant  to  a  determination  of 
wholesale  purchaser-reseller  status.^ 

The  agreements  provide  that  the 
consignees  will  handle,  advertise  for 
sale  and  sell  within  prescribed 
geographic  areas  those  products 
provided  by  Union  as  consignor.  Union 
retains  title  to  all  consigned  products 
until  the  products  are  sold  by  the 
consignees,  at  which  time  the 
consignees  are  entitled  to  commissions 
specified  in  Union’s  applicable  schedule 
of  commissions. 

The  agreements  further  provide  that 
the  consignees  are  obligated  to  sell  the 
consigned  products  at  prices  established 
by  Union;  use  their  best  efforts  to 


'  Conan  Fuel  Service  Inc.;  Richard  H.  James; 
William  L  Harrington;  D.  D.  Small;  Harold  R. 
Justice;  Stohlman  &  Rogers  Inc.;  James  C.  Stanley; 
Glen  H.  Rofssel;  Mount  Hood  Oil  Co.  Inc.;  Eugene 
Toney  Inc.;  Lawrence  M.  Renner;  Maui  Petroleum 
Co.  Inc.;  Victorville  Oil  Co.  Inc.;  Joseph  H.  Weese; 
George  H.  Cooper;  William  Besch;  W.  D.  Smith. 

-Because  the  relevant  provisions  are  essentially 
the  same,  the  eighteen  individual  agreements 
between  the  consignees  and  Union  will  be 
considered  together. 


promote  the  sale  of  the  products; 
furnish,  maintain  and  operate  trucks  and 
other  equipment;  hire,  pay  the  wages  of 
and  maintain  sole  responsibility  for 
necessary  employees;  bear  expenses 
incurred  in  the  handling,  storage, 
transportation  and  distribution, of  the 
consigned  products:  indemnify  Union  for 
any  liability  arising  from  operation  of 
any  workmen’s  compensation, 
unemployment,  pension  or  retirement 
program;  pay  all  license  and  other  fees 
incident  to  the  business;  assume 
responsibility  for  loss  or  damage  to  the 
consigned  products;  and  keep  accurate 
records  of  all  consigned  products. 

Union,  as  consignor,  is  obligated  by 
the  terms  of  the  agreement  to  deliver 
whatever  quantity  of  product  each 
consignee  requires  for  sale  and  to  pay 
the  scheduled  commissions  for  product 
sold. 

The  consignees  seek  classification 
under  the  Mandatory  Petroleum 
Allocation  Regulations  as  wholesale 
purchaser-resellers.  Such  a 
classification  would  entitle  them  to 
receive  a  base  period  allocation  of 
motor  gasoline  from  Union  pursuant  to 
10  CFR  211.9. 

Issue 

Are  the  Union  consignees  wholesale 
purchaser-resellers  as  defined  in  10  CFR 
211.51  of  the  Mandatory  Petroleum 
Allocation  Regulations? 

Interpretation 

The  Union  consignees  that  sell  and 
distribute  motor  gasoline  under  the 
Commercial  Consignment  Agreement 
and  Wholesale  Consignment  Agreement 
are  wholesale  purchaser-resellers,  as 
that  term  is  defined  in  10  CFR  211.51. 

A  wholesale  purchaser-reseller  is 
defined  in  10  CFR  211.51  as  “any  firm 
which  purchases,  receives  through 
transfer,  or  otherwise  obtains  (as  by 
consignment)  an  allocated  product  and 
resells  or  otherwise  transfers  it  to  other 
purchasers  without  substantially 
changing  its  form.” 

The  phrase  “as  by  consignment”  in 
the  definition  of  wholesale  purchaser- 
reseller.  was  discussed  in  Ruling  1975-8, 
40  FR  30037  (July  17, 1975).  That  Ruling 
determined  that  firms  which  obtain  and 
resell  or  otherwise  transfer  allocated 
products  are  not  automatically  excluded 
from  the  definition  of  wholesale 
purchaser-reseller  merely  on  the  ground 
that  they  fail  to  take  legal  title  to  the 
product.  Those  consignees  which  have  a 
substantial  degree  of  operational 
independence  in  the  conduct  of  their 
business  of  transfer  and  sale  of  a 
supplier’s  products  (rather  than  merely 
providing  a  distribution  service  between 
the  supplier  and  the  supplier’s 


customers  or  functioning  like  an 
employee  of  the  supplier)  fully  qualify  as 
wholesale  purchaser-resellers,  ^e 
Remington  Blue  Flame.  Interpretation 
1979-6,  44  FR  29431  (May  21. 1979); 
Kellermyer’s  Inc.,  Interpretation  1977- 
39.  42  FR  61271  (December  2. 1977). 

Ruling  1975-8  further  provides  that  the 
following  characteristics  will  qualify  a 
consignee  as  a  wholesale  purchaser- 
resellen  (a)  appropriate  facilities  and 
equipment  for  the  conduct  of  the 
business  of  selling  and  distributing  his 
supplier’s  products;  (b)  responsibility, 
independent  of  his  supplier  for  internal 
financial  management  and  physical  and 
other  administrative  operations;  (c) 
responsibility  for  expenses  and 
liabilities  arising  from  and  connected 
with  the  business  of  transfer  and  sale  of 
his  supplier’s  products;  and  (d) 
independent  control  over  the  disposition 
of  the  allocated  product,  including  the 
right  to  enter  into  and  terminate 
relationships  with  customers  rather  than 
solely  being  restricted  to  distributing 
product  to  customers  designated  by  the 
supplier.  In  order  to  qualify  as  a 
wholesale  purchaser-reseller,  however, 
all  four  of  the  preceding  requirements 
need  not  be  met. 

In  order  to  determine  the  status  of 
these  eighteen  Union  consignees  it  is 
necessary  to  determine  whether  they 
have  a  “substantial  degree  of 
operational  independence”.  In  this  case, 
the  eighteen  Union  consignees  do 
possess  a  significant  measure  of 
operational  autonomy  in  distributing 
and  selling  Union’s  petroleum  products. 
They  are  responsible  for  essentially  all 
aspects  of  conducting  their  respective 
businesses.  ’They  do  not  simply  provide 
a  delivery  service,  but  rather,  actively 
solicit  customers  for  consigned  products, 
negotiate  terms  and  conditions  for  sales, 
own  the  trucks  used  to  deliver  the  motor 
gasoline,  hire  necessary  employees  and 
pay  the  expenses  of  delivery.  Indeed, 
the  obligations  imposed  on  the 
consignees  by  the  agreement  with  Union 
fully  satisfy  ffie  first  three  elements  in 
Ruling  1975-8.  ’The  only  restrictions 
imposed  by  the  agreements  are  that  the 
consignees  must  account  for  the 
consigned  products  and  sell  the 
products  at  authorized  prices.  There  is 
no  limitation  expressed  regarding  sales 
to  particular  customers  or  in  specified 
amounts.  Instead,  the  agreement  urges 
the  consignees  to  develop  sales  and 
states  that  Union  will  provide  product  in 
“such  quantity  *  *  *  as  consignee 
requires  for  sale  *  *  Commercial 
Consignment  Agreement  at  page  1. 

Moreover,  the  facts  and 
circumstances  in  this  case,  as  well  as 
the  relevant  contractual  provisions 


82580  Federal  Register  /  Vol.  45,  No.  242  /  Monday,  December  15,  1980  /  Rules  and  Regulations 


under  which  these  eighteen  consignees 
operate,  are  in  all  pertinent  respects 
identical  to  those  of  the  six  Union 
consignees  which  were  the  subject  of 
Francis  O.  Scarpulla/Esq., 

Interpretation  1977-17, 42  FR  39960  (June 
6, 1977).  In  Scarpulla.  supra,  it  was 
determined  that  the  six  Union 
consignees  were  wholesale  purchaser- 
resellers  as  that  term  is  defined  in  10 
CFR  211.51.  Hie  agency  observed  that 
the  Union  consignees  in  Scarpulla 
possessed  a  full  measure  of  authority  in 
distributing  and  selling  Union’s 
products,  as  they  actively  solicited 
customers  for  consigned  products, 
negotiated  terms  and  conditions  for 
sales,  and  drafted  orders. 

Similarly,  in  this  case  the  eighteen 
Union  consignees  solicit  customers, 
negotiate  terms  for  sales,  draft  orders 
and  are  responsible  for  all  other  aspects 
of  conducting  their  respective 
businesses. 

Accordingly,  the  eighteen  Union 
consignees  are  wholesale  purchaser- 
resellers  as  that  term  is  defined  in  10 
CFR  211.51  and  explained  in  Ruling 
1975-8,  and  are  therefore  entitled  to  a 
base  period  allocation  of  motor  gasoline 
from  Union  pursuant  to  §  211.9. 

Issued  in  Washington,  D.C.,  on  November 
14. 1980. 

Lona  L.  Feldman, 

Acting  Assistant  General  Counsel  for 
Interpretations  and  Rulings. 

Interpretation  1980-46 

To:  State  of  Alaska 
Regulations  Interpreted;  10  CFR 

§  212.73,  212.74 

Code:  GCW-PI — ^Posted  Price;  Offshore 

Posted  Price;  Gravity  Differential 

Facts 

The  State  of  Alaska  leases  state- 
owned  property  for  crude  oil  production 
in  the  Cook  Inlet  Basin  of  Alaska,  and 
receives  royalty  oil  in  kind  from  die 
lessee-operators.  Alaska  is  therefore  a 
“producer"  of  crude  oil  as  that  term  is 
defined  in  10  CFR  212.31,  and  is 
governed  by  the  price  regulations  at  10 
CFR  Part  212,  Subpart  D  of  the 
Mandatory  Petroleum  Price  Regulations. 

There  are  five  major  crude  oil 
producing  fields  in  the  Cook  Inlet  Basin, 
four  offshore  fields  located  in  the  inlet 
and  one  onshore  field.  The  onshore 
Helds  are  the  Granite  Point  Field,  the 
Trading  Bay  Field,  the  McArthur  River 
Field  and  the  Middle  Ground  Shoal 
Field.  The  fifth  producing  field  in  the 
Cook  Inlet  area  is  the  Swanson  River 
Field,  located  on  the  east  side  of  the 
inlet.  Crude  oil  from  the  offshore  fields 
is  produced  from  production  platforms 
which  are  linked  to  onshore  production 
facilities  by  platform-to-shore  pipelines. 


These  pipelines  are  not  common 
carriers.  Two  common  carrier  pipelines 
onshore  link  the  crude  oil  production 
facilities  of  the  Cook  Inlet  area  with  the 
refineries  and  shipping  terminals  that 
serve  the  area.  The  Cook  Inlet  Pipe  Line 
Company  operates  a  common  carrier 
pipeline  on  the  west  shore  where  the 
Drift  River  Terminal  is  located,  and 
provides  transportation  between  that 
terminal  and  the  west  side  production 
facilities.  The  Kenai  Pipe  Line  Company 
operates  a  common  carrier  pipeline  on 
the  east  shore  where  the  Nikiski 
Terminal  is  located,  and  connects  that 
terminal  and  the  Swanson  River  Field, 
the  east  shore  refineries  and  the  east 
side  production  facilities. 

According  to  Alaska’s  submission, 
prices  for  the  same  grades  of  crude  oil 
from  the  Cook  Inlet  Basin  differ  based 
upon  the  shore  to  which  the  crude  oil  is 
delivered.  The  posted  prices  for  crude 
oil  delivered  to  the  east  shore  on  May 
15, 1973,  and  on  September  30, 1975, 
were  higher  than  the  posted  prices  for 
the  same  grade  of  crude  oil  delivered  to 
the  west  shore. 

Alaska’s  request  concerns  production 
from  the  Granite  Point  Field.  This  field  is 
produced  from  three  platforms  known  as 
the  “Anna,”  the  “Bruce”  and  platform 
“C.”  ‘  Hie  Anna  and  the  Bruce  are 
operated  by  Amoco  Oil  Company 
(Amoco)  on  behalf  of  several  firms 
known  as  the  Chakachatna  Group. 

These  platforms  are  connected  to  both 
the  east  and  the  west  shores  of  the  inlet 
by  crude  oil  and  gas  pipelines 
constructed  by  and  serving  only  that 
group.  From  a  time  prior  to  May  15, 1973, 
and  up  to  March  1975,  the  Anna  and  the 
Bruce  platforms  were  connected  only  to 
the  east  shore  of  the  inlet  by  a  long 
crude  oil  pipeline.  That  pipeline  proved 
difficult  and  expensive  to  maintain  and 
operate  because  of  the  strong  tides  and 
rough  bottom  of  the  inlet.  After  repeated 
breaks,  a  new  crude  oil  line  to  the  west 
shore  of  the  inlet  was  constructed,  and 
the  old  line  to  the  east  shore  was  not 
used  after  June  1975.  Alaska  states  that 
a  gas  pipeline  also  connected  the  Anna 
and  Bruce  platforms  to  the  east  shore 
and  was  used  continuously  for  a  period 
of  time  that  includes  November  1973 
through  December  1977  to  transport 
entrained  condensate,  i.e.,  condensate 
that  is  not  separated  from  the  gas  in 
which  it  is  carried.  Alaska  contends  that 
this  unseparated  condensate  qualifies  as 
“crude  oil”  as  defined  in  §  212.31. 

'  Platform  “C”  is  not  involved  in  this  request  for 
interpretation.  It  is  operated  by  Mobil  Oil  Company 
(Mobil)  on  behalf  of  itself  and  Union  Oil  Company 
of  California  tUnion)],and  is  connected  to  the  west 
shore  by  a  pipeline  constructed  and  owned  by 
Mobil  and  Union. 


Alaska  states  that  it  has  continuously 
sold  its  royalty  crude  oil  from  the 
Granite  Point  Field  to  Tesoro-Alaska 
Petroleum  Corporation,  under  a 
contractual  agreement  and  court 
approved  settlement,  from  a  time  prior 
to  May  1973  until  the  present.  Alaska 
delivered  this  crude  oil  to  Tesoro  only  at 
the  east  shore  of  the  inlet  until  March 
1975  when  its  platform-to-shore  pipeline 
was  completed  to  the  west  shore. 

Alaska  then  began  selling  its  royalty 
crude  oil  on  the  west  shore,  and 
discontinued  use  of  the  pla-tform-to- 
shore  crude  oil  pipeline  to  the  east  shore 
after  June  1975.  However,  Alaska  states 
that  entrained  condensate  was 
continuously  transported  through  the 
gas  line  that  connects  the  Anna  and 
Bruce  platforms  to  the  east  shore  during 
a  period  that  included  September  30, 
1975.  This  condensate  was  separated 
and  sold  on  the  east  shore  at  prices 
determined  under  10  CFR  Part  212, 
Subpart  D. 

Alaska  requests  an  interpretation  of 
the  upper  and  lower  tier  ceiling  price 
regulations  at  10  CFR  Part  212,  Subpart 
D  concerning  the  “posted  price” 
component  in  the  calculation  of  ceiling 
prices.  Alaska  contends  that  in 
calculating  the  ceiling  prices  for  crude 
oil  produced  from  the  Granite  Point 
Field  and  delivered  on  the  west  shore  of 
the  Cook  Inlet,  the  “posted  price” 
component  may  be  a  posting  that 
applies  to  crude  oil  delivered  to  the  east 
shore.  Alaska  acknowledges  that  the 
highest  applicable  posted  prices  fcH* 
crude  oil  delivered  on  the  west  shore  on 
the  base  dates  of  the  ceiling  price 
regulations  were  lower  than  the  highest 
postings  for  delivery  on  the  east  shore. 
Nevertheless,  Alaska  asserts  that 
because  it  was  actually  selling  crude  oil 
on  the  east  shore  on  the  base  dates,  it 
subsequently  should  be  permitted  to 
calculate  its  ceiling  prices  based  on  east 
shore  postings  without  regard  for  the 
fact  that  the  crude  oil  concerned  is 
actually  delivered  on  the  west  shore. 
Alaska  also  requests  an  interpretation 
of  §  212.73(c)  that  would  permit  it  to 
include  the  12  cents  price  adjustment  for 
the  gravity  differential  between  40 
degrees  API  and  34  degrees  API  when  it 
sells  Alaska  lower  tier  crude  oil  that  has 
a  gravity  less  than  34  degrees  API. 

Issues 

1.  May  Alaska  determine  the  upper 
and  lower  tier  ceiling  prices  for  crude  oil 
produced  in  the  Granite  Point  Field  and 
delivered  on  the  -west  shore  of  the  Cook 
Inlet,  based  on  posted  prices  which 
were  conditioned  upon  delivery  on  the 
east  shore? 

2.  May  Alaska  include  the  12  cents 
price  adjustment  for  the  gravity 
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differential  between  40  degrees  API  and 
34  degrees  API  when  it  sells  Alaska 
lower  tier  crude  oil  that  has  a  gravity 
less  than  34  degrees  API? 

Interpretation 

Alaska  generally  may  not  determine 
the  applicable  ceiling  price  for  crude  oil 
delivered  on  the  west  shore  of  the  Cook 
Inlet  based  on  posted  prices  in  effect  on 
May  15, 1973,  and  September  30, 1975, 
that  specified  delivery  on  the  east  shore 
of  the  inlet.  However,  if  the  east  shore 
posted  price  provides  a  means  for 
determining  the  difference  in  value 
when  the  crude  oil  is  delivered  on  the 
west  shore,  Alaska  may  use  the  east 
shore  posting  as  adjusted  to  reflect  this 
difference  in  value.  The  provisions  of 
§  212.73(c)  permit  Alaska  to  charge  the 
12  cents  cumulative  price  adjustment 
applicable  to  crude  oil  between  40 
degrees  API  and  34  degrees  API,  as  well 
as  the  applicable  adjustments  for  each 
degree  below  34  degrees  API.  for  crude 
oil  that  has  a  gravity  below  34  degrees 
API. 

I.  Posted  Price 

The  applicable  lower  tier  ceiling  price 
rule  for  crude  oil  produced  in  Alaska 
and  California  provides; 

In  Alaska  and  California,  the  lower  tier 
ceiling  price  for  a  particular  grade  of 
domestic  crude  oil  in  a  particular  field  is  the 
sum  of:  (1)  the  highest  posted  price  at  6  a.m.. 
local  time,  May  15, 1973,  for  transactions  in 
that  grade  of  crude  oil  in  that  field,  or  if  there 
was  no  posted  price  in  that  field  for  that 
grade  of  domestic  crude  oil,  the  related  price 
for  that  grade  of  domestic  crude  oil  which  is 
most  similar  in  kind  and  quality  in  the 
nearest  field  for  which  prices  were  posted: 
plus  (2)  $1.35  per  barrel;  plus  (3)  2  cents  for 
each  degree  API  gravity  between  34  degrees 
API  gravity  and  40  degrees  API  gravity  that 
the  domestic  crude  oil  being  offered  for  sale 
is  below  40  degrees  API  gravity,  plus  (4)  3 
cents  for  each  degree  API  gravity  that  the 
domestic  crude  oil  being  offered  for  sale  is 
below  34  degrees  API  gravity  (as  adjusted  by 
§  212.77).* 

10  CFR  202.73(c).  The  upper  tier  ceiling 
price  rule  applicable  to  production  from 
the  Granite  Point  Field  provides: 

The  upper  tier  ceiling  price  for  a  particular 
grade  of  domestic  crude  oil  in  a  particular 
field  is  (1)  the  highest  posted  price  on 
September  30. 1975,  for  transactions  in  that 
grade  of  grude  oil  in  that  field  in  September 
1975,  or  if  there  was  no  posted  price  in  that 
field  for  that  grade  of  domestic  crude  oil,  the 
related  price  for  that  grade  of  domestic  crude 
oil  which  is  most  similar  in  kind  and  quality 

*The  price  adjustments  for  gravity  differentials 
were  established  in  November  1976.  41  FR  48324 
(November  3, 1976).  Prior  to  that  time,  California 
and  Alaska  crude  oil  was  subject  to  the  lower  tier 
ceiling  price  rule  for  all  domestic  crude  oil.  which 
was  substantially  the  same  as  the  rule  quoted  above 
with  the  exception  of  the  gravity  adjustments. 


in  the  nearest  field  for  which  prices  were 
posted:  less  (2)  $1.32  per  barrel  [a»  adjusted 
by  §  212.77). 

10  CFR  212.74(b).  Thus,  determination  of 
the  upper  and  lower  tier  ceiling  prices 
applicable  to  crude  oil  production  from 
the  Granite  Point  Field  depends  on  the 
highest  posted  price  for  the  same  grade 
of  crude  oil  in  that  field  on  the  base 
dates  indicated  in  the  rules.  Actual  sales 
on  the  base  dates  are  not  required  by 
the  rules,  and  therefore  Alaska’s  sales 
on  May  15, 1973,  and  September  30, 

1975,  are  inmaterial.  Alaska  need  only 
establish  the  terms  of  an  actual  posted 
price  that  was  in  effect  and  applicable 
to  the  field  concerned  on  the  base  date 
in  order  to  use  that  posting  as  the  basis 
for  its  ceiling  price  determination. 

“Posted  price”  is  defined  in  §  212.31 
as  “a  written  statement  of  crude  oil 
prices  circulated  publicly  among  sellers 
and  buyers  of  crude  oil  in  a  particular 
field  in  accordance  with  historic 
practices,  and  generally  known  by 
sellers  and  buyers  within  the  field.” 
“Posted  prices”  are  interpreted  in  Ruling 
1977-1  as  “bona  fide  public  offers  of 
general  applicability  to  all  crude  oil 
producers”  in  the  field  concerned.  42  FR 
3628  (January  19, 1977),  The  term 
“posted  price,”  as  used  in  the  ceiling 
price  rules,  therefore  has  been 
interpreted  to  include  general  offers  to 
purchase  crude  oil.  However,  a 
particular  posted  price  that  specifies 
conditions  to  the  purchase  may  not  be 
used  to  determine  the  ceiling  price  for 
crude  oil  which  does  not  meet  those 
conditions.  Cf.  Spartan  Petroleum 
Company,  Interpretation  1978-30,  43  FR 
29531  (July  10, 1978). 

The  ceiling  price  for  offshore 
production  has  been  interpreted  to 
include  delivery  at  a  point  distant  from 
the  producing  platform  if  it  is  based  on  a 
posted  price  that  included  delivery  to 
that  point.  Pennzoil  Offshore  Gas 
Operators,  Inc.,  Interpretation  1978-17, 
43  FR  19826  (May  9, 1978).  The  posted 
price  that  Pennzoil  used  to  determine  its 
ceiling  price  included  delivery  to  a  point 
70  miles  from  the  producing  platform. 
The  Pennzoil  interpretation  determined 
that  the  ceiling  price  for  crude  oil 
includes  all  services  that  were  included 
in  the  referenced  posted  price  on  the 
base  date  for  that  tier  of  crude  oil,  and 
any  reduction  of  the  services  that  were 
included  in  the  posting  on  the  base  date 
must  be  accompanied  by  a 
corresponding  reduction  in  the  price  for 
the  crude  oil.  That  interpretation 
explained  the  application  of  the  price 
rule  as  follows: 

This  rule  applies  by  virtue  of  the  fact  that 
the  ceiling  price  for  crude  oil  is  established 
with  reference  to  a  historic  price  bulletin 


which  provides,  either  expressly  or  by 
implication,  that  price  include  certain 
customary  services,  such  as  delivery.  Thus,  if 
the  prices  in  the  applicable  bulletin  for 
September  30. 1975,  are  delivered  prices,  the 
delivery  services  customarily  provided  by  the 
producer  on  September  30, 1975,  in 
connection  with  its  sale  of  crude  oil,  must 
continue  to  be  provided  to  the  purchaser  if 
the  producer  wishes  to  charge  the  ceiling 
price  applicable  to  that  sale.  Any  reduction  in 
such  services  must  be  accompanied  by  a 
corresponding  reduction  in  the  sale  price. 

Pennzoil  at  19827. 

The  facts  submitted  by  Alaska  in  its 
request  for  interpretation  are  similar  to 
those  in  the  Pennzoil  interpretation. 
Alaska  is  attempting  to  base  its  upper 
and  lower  tier  ceiling  prices  on  posted 
prices  that  were  conditioned  on  delivery 
of  the  crude  oil  to  a  different  location 
from  the  point  where  Alaska  currently 
delivers  the  crude  oil.  Alaska 
acknowledges  that  the  higher  east  shore 
postings  specified  delivery  on  that 
shore.  Nevertheless,  Alaska  requests 
that  §§  212.73  and  212.74  be  interpreted 
so  that  the  upper  and  lower  tier  ceiling 
prices  may  be  calculated  using  the 
higher  posted  prices  without  regard  for 
the  specified  terms  of  those  postings. 
However,  as  the  Pennzoil  and  Spartan 
interpretations  explained,  a  producer 
may  not  base  its  ceiling  price 
determination  on  a  particular  posted 
price  unless  it  meets  the  conditions  of 
that  posting.  Accordingly,  unless  Alaska 
meets  the  conditions  discussed  below,  it 
may  not  determine  its  ceiling  price  for 
crude  oil  delivered  on  the  west  shore 
based  on  a  posted  price  that  specified 
delivery  on  the  east  shore. 

The  Pennzoil  interpretation  also 
explained  that  a  reduction  in  services 
from  those  services  that  were  specified 
in  the  price  bulletin  on  the  base  date 
must  be  accompanied  by  a 
corresponding  adjustment  of  the  sale 
price.  With  respect  to  Alaska’s 
submission,  if  the  east  shore  posting 
provides  a  means  for  determining  the 
difference  in  value  when  the  crude  oil  is 
delivered  to  the  west  shore  of  the  inlet 
then  Alaska  may  use  the  east  shore 
posting,  adjusted  to  reflect  this 
difference,  to  determine  its  ceiling  price. 
The  posted  price,  as  adjusted,  would 
then  become  the  “posted  price” 
component  in  the  ceiling  price 
calculation. 

II.  Gravity  Differential 

The  royalty  oil  that  Alaska  sells  from 
the  Granite  Poiht  Field  includes  crude 
oil  below  34  degrees  API.  Alaska  asks 
for  a  clarification  of  the  amendment  to 
the  lower  tier  ceiling  price  rule  for 
domestic  crude  oil,  effective  October  1. 
1976,  which  established  price 
adjustments  for  gravity  ^fferentials 
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below  40  degrees  API.  That  amendment, 
quoted  above,  provides  for  the  addition 
of  2  cents  for  each  degree  API  gravity 
below  40  degrees  API,  and  the  addition 
of  3  cents  for  each  degree  below  34 
degrees  API  gravity.  These  provisions 
are  expressed  in  the  conjunctive. 

The  preamble  to  this  amendment 
states  as  follows; 

Accordingly,  FEA  hereby  adopts  an 
amendment  to  the  lower  tier  ceiling  price  rule 
which  will  permit  the  ceiling  price  for  "lower 
tier"  California  and  Alaska  crude  oil  to  be 
increased  by  2  cents  per  barrel  for  each 
degree  API  between  34  degrees  API,  and  40 
degrees  API  that  it  falls  below  40  degrees 
API,  and  by  3  cents  per  barrel  for  each  degree 
API  that  it  falls  below  34  degrees  API. 

41  FR  48324  (November  3, 1976). 

The  purpose  of  the  amendment 
establishing  price  adjustments  for 
gravity  differentials  is  to  provide 
increasing  positive  incentives  for 
production  of  crude  oil  as  the  API 
gravity  declines  below  40  degrees  API.  It 
was  also  determined  that  less  incentive 
was  needed  for  gravities  above  34 
degrees  API  than  for  gravities  below 
that  level.  41  FR  48324  (November  3, 
1976).  Thus,  34  degrees  API  was 
established  as  a  base  level  to 
distinguish  the  2  cents  price  differential 
add-on  from  the  3  cents  price 
differential  add-on.  Therefore,  both  the 
language  and  the  express  purpose  of  the 
amendment  demonstrate  that  the  price 
adjustments  from  the  two  base  points  of 
40  degrees  API  and  34  degrees  API  are 
cumulative. 

III.  Conclusion 

For  the  reasons  set  forth  above, 
Alaska  may  not  determine  the 
applicable  ceiling  price  for  Granite  Point 
Field  crude  oil  production  delivered  on 
the  west  shore  of  the  Cook  Inlet  based 
on  a  posted  price  that  was  conditioned 
upon  delivery  on  the  east  shore  unless  it 
makes  an  appropriate  adjustment  to  the 
base  date  posted  price  for  the  east 
shore.  In  addition,  the  price  adjustments 
for  the  gravity  differentials  for  Alaska 
crude  oil  under  §  212.73(c)  are 
cumulative  below  40  degrees  API 
gravity,  so  that  lower  tier  crude  oil 
below  34  degrees  API  gravity  may 
receive  the  12  cents  cumulative  price 
adjustment  for  crude  oil  between  40 
degrees  API  and  34  degrees  API. 

Issued  in  Washington,  D.C.,  on  November 
25, 1980. 

Lona  L.  Feldman, 

Acting  Assistant  General  Counsel  for 
Interpretations  and  Rulings. 

Interpretation  1980-47 

To:  Master  Contracting  Stevedore 

Association 


Rules  Interpreted;  10  CFR  211.103 
Code:  GCW — ^AI — ^Priority  Allocation 

Levels;  Cargo,  Freight  and  Mail 

Hauling  by  Truck,  def. 

Facts 

The  Master  Contracting  Stevedore 
Association  of  the  Pacific  Coast,  Inc., 
(MCSA)  is  a  trade  association 
comprised  of  all  stevedore  and  terminal 
operators  located  on  the  West  Coast  of 
the  United  States.  Members  of  the 
Association  are  responsible  for 
transferring  incoming  goods  from  ships 
to  land  transportation  carriers.  A  variety 
of  vehicles  are  employed  by  the 
stevedore  and  terminal  operator 
industry  in  unloading  and  loading  cargo 
and  freight,  including  forklift  trucks, 
straddle  carriers,  flatbed  trucks  and 
tractor-trailer  rigs.  Many  of  these 
vehicles  have  either  a  gross  weight 
rating,  or  an  "actual  loaded  weight 
capacity,"  ‘  in  excess  of  20,000  pounds. 

In  light  of  the  difficulty  that  its 
members  have  experienced  in  securing 
adequate  supplies  of  motor  gasoline. 
MCSA  seeks  a  determination  that 
stevedore  and  terminal  operators  are 
entitled  to  a  first  priority  allocation 
under  the  Mandatory  Petroleum 
Allocation  Regulations. 

MCSA  contends  that  the  definition  of 
"truck”  set  forth  in  10  CFR  211.102 
includes  within  its  scope,  in  addition  to 
vehicles  with  a  gross  weight  rating  in 
excess  of  20,000  pounds,  ^ose  vehicles 
having  an  actual  loaded  capacity 
exceeding  20,000  pounds.  MCSA  thus 
asserts  that  because  its  members  are 
engaged  in  the  hauling  of  cargo  and 
freight  by  truck,  they  are  entitled  to  an 
allocation  of  motor  gasoline  equal  to  100 
percent  of  their  base  period  use 
pursuant  to  10  CFR  211.103(b)(8).* 

'  MCSA  defines  "actual  loaded  weight  capacity" 
as  the  “actual  weight  of  the  vehicle  plus  the  vehicles 
load  capacity.” 

‘Under  10  CFR  211.103(a),  priority  allocation 
levels  are  only  available  to  end-users  that  qualify  as 
bulk  purchasers  or  wholesale  purchaser-consumers. 

The  term  "bulk  purchaser"  is  defined  in  10  CFR 
211.102  which  provides; 

“Bulk  purchaser”  means  any  Rrm  which  is  an 
ultimate  consumer  which,  as  part  of  its  normal 
business  practices,  purchases  or  obtains  motor 
gasoline  bom  a  supplier  and  either  (a)  receives 
delivery  of  that  product  into  a  storage  tank 
substantially  under  the  control  of  that  firm  at  a 
fixed  location,  or  (b)  with  respect  to  use  in 
agricultural  production,  receives  delivery  into  a 
storage  tank  with  capacity  not  less  than  50  gallons 
substantially  under  the  control  of  that  firm. 

The  term  “wholesale  purchaser-consumer"  is 
defined  in  10  CFR  211.51  as: 

. . .  any  firm  that  is  an  ultimate  consumer  which, 
as  part  of  its  normal  business  practices,  purchases 
or  obtains  an  allocated  product  from  a  supplier  and 
receives  delivery  of  that  product  into  a  storage  tank 
substantially  under  the  control  of  that  firm  at  a 
fixed  location  and  which  either  (a)  purchased  or 
obtained  more  than  20,000  gallons  of  that  allocated 
product  for  its  own  use  in  agricultural  production  in 


According  to  MCSA,  a  different 
interpretation  would  contravene  the 
purposes  of  the  Emergency  Petroleum 
Allocation  Act  of  1973  (EPAA),  as 
amended,  Pub.  L.  93-159  (November  27, 
1973).® 

Issue 

(1)  Are  vehicles  having  an  actual 
loaded  capacity  in  excess  of  20,000 
pounds  "trucks”  within  the  meaning  of 
§  211.102? 

(2)  Are  the  transportation  operations 
performed  by  MCSA’s  members  eligible 
for  a  first  priority  allocation  of  motor 
gasoline  as  "cargo  and  fi'eight  hauling 
by  truck”  under  §  211.103(b)(8)? 

Interpretation 

Members  of  MCSA  that  are  also  bulk 
purchasers  or  wholesale  purchaser- 
consumers  are  entitled  to  a  first  priority 
allocation  level  of  motor  gasoline  not 
subject  to  reduction  by  an  allbcation 
fraction,  to  the  extent  that  the  vehicles 
used  in  hauling  cargo  and  freight  are 
"trucks”  as  that  term  is  defined  in 
§  211.102. 

The  term  "truck”  is  defined  in 
§  211.102  as  follows: 

[A]  motor  vehicle  with  motive  power 
designed  primarily  for  the  transportation  of 
property  or  special  purpose  equipment  and 
with  a  gross  vehicle  weight  rating  for  a  single 
vehicle  (the  value  specified  by  the 
manufacturer  as  the  loaded  weight  of  the 
vehicle)  or  the  equivalent  thereof  in  excess  of 
20,000 pounds,  or  in  the  case  of  trucks 
designed  primarily  for  drawing  other 
vehicles  and  not  so  constructed  as  to  carry  a 
load  other  than  part  of  the  weight  of  the 
vehicle  and  the  load  so  drawn,  with  a  gross 
combination  weight  rating  (the  value 
specified  by  the  manufacturer  as  the  loaded 
weight  of  the  combination  vehicle)  or  the 
equivalent  thereof  in  excess  of 20,000 pounds. 
[Emphasis  added.) 

The  definition  expressly  applies  to 
both  those  single  vehicles  that  are 
designed  to  carry  a  load  and  those 
"designed  primarily  for  drawing  other 
vehicles”  if  the  weight  requirement  is 
satisfied.  Such  motor  vehicles  are 
"trucks”  if  specified  by  the  manufacturer 
to  possess  a  gross  vehicle  weight  rating 
in  excess  of  20,000  pounds  or  if  they 

any  completed  calendar  year  subsequent  to  1971;  (b) 
purchased  or  obtained  more  than  50,000  gallons  of 
that  allocated  product  in  any  completed  calendar 
year  subsequent  to  1971  for  use  in  one  or  more 
multi-family  residences;  or  (c)  purchased  on 
obtained  more  than  84,000  gallons  of  that  allocated 
product  in  any  completed  calendar  year  subsequent 
to  1971. 

MCS/\  has  not  stated  whether  its  members  are 
bulk  purchasers  or  wholesale  purchaser-consumers 
but  would  have  to  satisfy  this  condition  in  order  to 
preliminarily  qualify  for  a  priority  allocation  of 
motor  gasoline  according  to  the  terms  of 
§  211.103(a). 

‘15  U.S.C.  751  etseq.  (1976). 
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weigh  the  equivalent  of  the  rating 
specification,  i.e.,  in  excess  of  20,000 
pounds.  The  gross  weight  rating  is  the 
value  designated  by  the  manufacture  as 
the  loaded  weight  of  a  single  vehicle,  or, 
for  a  vehicle  designed  to  “draw”  another 
vehicle,  such  as  the  straddle  carrier 
described  by  MCSA,  the  loaded  weight 
of  the  combination  vehicle. 

Since  the  manufacturer  determines 
rating  specifications  based  on  a 
cargoless  product,  the  gross  vehicle 
weight  rating  constitutes  the 
manufacturer’s  judgment  regarding  the 
“capacity”  of  its  vehicle  to  transport  the 
cargo  for  which  it  is  designed.  However, 
Section  211.102  also  permits  an 
equivalent  rating  to  be  used  in 
determining  whether  a  vehicle  qualiHes 
as  a  “truck.”  In  the  absence  of  express 
limitations,  the  “equivalent”  of  a  gross 
vehicle  weight  rating  in  excess  of  20,000 
pounds  would  include  vehicles  with  an 
actual  loaded  weight  capacity  over 
20,000  pounds.  Thus,  if  the  vehicles 
employed  by  the  stevedores  and 
terminal  operators  have  either  a  gross 
vehicle  weight  rating  or  an  actual 
loaded  weight  capacity  in  excess  of 
20,000  pounds,  they  qualify  as  “trucks” 
for  purposes  of  §  211.103(b). 

Section  211.103(b)  provides  in 
pertinent  part: 

(b)  Allocation  levels  not  subject  to  an 
allocation  fraction.  One  hundred  (100) 
percent  of  base  period  use  for  the  following 
uses: 

***** 

(8)  Cargo  and  freight  hauling  by  truck  and 
mail  hauling.  *  *  *. 

MCSA  contends  that  the  cargo  and 
freight  hauling  activities  of  its  member 
companies  entitle  them  to  a  priority 
allocation  of  motor  gasoline  pursuant  to 
§  211.103(b)(8).  “Cargo  and  freight 
hauling”  are  defined  in  §  211.102  as  "the 
transportation  of  goods  in  the  regular 
course  of  business.” 

As  MCSA  states  in  its  submission,  the 
companies  that  make  up  MCSA  are 
engaged  in,  as  their  primary  business 
activity,  the  transporting  of  cargo  from 
ocean  vessels  through  their  warehouses 
to  various  land  transportation  vehicles. 
MCSA  members  thus  transport  cargo 
and  mail  in  their  regular  course  of 
business.  As  MCSA  observes,  the 
extension  of  priority  status  to  such  uses 
of  motor  gasoline  is  wholly  consistent 
with  the  objectives  set  forth  in  Section 
4(b)(1)  of  the  EPAA.  The  EPAA 
authorizes  allocation  and  price 
regulations  and  articulates  specific 
purposes  for  those  regulations  to 
achieve  to  the  maximum  extent 
practicable,  including  “economic 
efficiency”  and  the  “minimization  of 
economic  distortion,  inflexibility,  and 


unnecessary  interference  with  market 
mechanisms.”* 

Accordingly,  those  members  of  MCSA 
that  are  bulk  purchasers  or  wholesale 
purchasers-consumers  qualify  for  a  first 
priority  allocation  of  motor  gasoline  not 
subject  to  reduction  by  an  allocation 
fraction  to  the  extent  that  their  cargo 
and  freight  hauling  activities  are 
performed  by  “trucks”  meeting  the 
definitional  requirements  of  §  211.102. 

Issued  in  Washington,  D.C.,  on  November 
26. 1980. 

Lona  L.  Feldman, 

Acting  Assistant  General  Counsel  for 
Interpretations  and  Rulings. 


Appendix  B.— Responses  to  Petitions  for 
Reconsideration 


Petitioner 

Interpretation 

Date  of 
response 

Union  Texas 

Allied  Chemical 

Nov.  14. 

Petroleum  Corp.. 

Corp..  1980-26,  45 

PR  61568  (Sept. 

16.  1980). 

Petition  for  Reconsideration 

Interpretation:  Allied  Chemical 
Corporation 

Petitioner:  Union  Texas  Petroleum 
Corporation 

Date:  November  14, 1980 
This  responds  to  your  petition  on 
behalf  of  Union  Texas  Petroleum 
Corporation  (UTP)  seeking 
reconsideration  of  Allied  Chemical 
Corporation,  Interpretation  1980-26,  45 
FR  61568  (September  16, 1980.)*  For  the 
reasons  discussed  below,  we  have 
concluded  that  the  petition  for 
reconsideration  must  be  denied. 

Interpretations  issued  by  the  Office  of 
General  Counsel  of  the  Department  of 
Energy  (DOE)  may  be  reconsidered  only 
in  certain  limited  circumstances.  In  such 
cases,  the  burden  is  on  the  petitioner  to 
demonstrate  that  the  interpretation  was 
erroneous  in  fact  or  in  law  or  that  the 
result  reached  in  the  interpretation  was 
arbitrary  or  capricious.  10  CFR  205.85(f). 

Interpretation  1980-26  concluded  that 
UTP  may  not  include  costs  associated 
with  natural  gas  or  natural  gas  liquid 
gathering  facilities  and  transportation 
lines  at  its  gas  plants  for  purposes  of 
§  212.165  and  §  212.164(e)  due  to  the  fact 
that  it  was  the  first  seller  of  natural  gas 
liquid  products  at  the  plant  and  has  a 


«  EPAA,  §  i  4(b)(1)(H)  and  (I). 

‘The  original  request  for  interpretation  was 
submitted  by  Allied  Chemical  Corporation  for  and 
on  the  behalf  of  its  Union  Texas  Petroleum  division 
which  owned  and  operated  all  of  Allied's  gas 
processing  plants.  Since  UTP  filed  the  Petition  for 
Reconsideration  on  its  own  behalf,  all  references  to 
the  original  request  will  refer  to  UTP. 


beneficial  interest  in  the  residue  gas 
produced  from  the  plant. 

In  its  petition  for  reconsideration,  UTP 
contends  that  the  beneficial  interest  rule 
which  prevents  recovery  of  costs 
associated  with  gathering  facilities  and 
transportation  lines  is  highly 
discriminatory  as  applied  to  it  because  it 
has  only  a  minority  interest  in  the  gas 
sold  from  the  plants  it  operates  and  is  in 
virtually  the  same  economic  po-sition  as 
gas  processors  that  have  no  beneficial 
interest  in  residue  gas.  UTP  further 
states  that  the  only  way  to  avoid  such 
discrimination  would  be  for  the 
Department  of  Energy  to  issue  an 
interpretation  of  §  212.162  which  would 
permit  recovery  of  gathering  system 
expenses  in  proportion  to  a  firm’s  non- 
beneficial  interest  in  the  residue  gas. 

The  allocation  of  gathering  costs 
between  residue  natiual  gas  and  natural 
gas  liquid  products  which  UTP  seeks  is 
not  permitted  under  the  express 
provisions  of  10  CFR  §  212.162. 
Moreover,  the  application  of  the 
beneHcial  interest  rule  as  explained  in 
Interpretation  1980-26  does  not  have  a 
discriminatory  effect  upon  the  business 
of  UTP. 

Since  U*!?  has  failed  to  demonstrate 
that  the  interpretation  is  erroneous  in 
fact  or  in  law,  or  that  the  interpretation 
is  arbitrary  or  capriqious,  we  deny  the 
petition  for  reconsideration.  The  denial 
of  UTP’s  petition  for  reconsideration  is  a 
final  order  of  the  Department  of  Energy 
from  which  petitioners  may  seek  judicial 
review. 


Appendix  C. — Cases  Dismissed 


File  No. 

Requester 

(^tegory 

Date 

dismissed 

A-484 

Norwegian 

Oil  Corp. 

..  Nov.  24. 
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